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CURRENT TOPICS 


Taxpayer’s Success 


Mr. A. E. Hincuy has repeated his success in the High 
Court against the Crown (reported as Inland Revenue Com- 
missioners v. Hinchy [1959] 1 Q.B. 327; p. 35, ante) by 
having that judgment upheld in the Court of Appeal (The 
Times, 12th May). The case involved construction of 
s. 25 (3) of the Income Tax Act, 1952, relating to the penalty 
for not delivering a correct income tax return ; this penalty 
is stated to be “‘ the sum of £20 and treble the tax which he 
ought to be charged.”” Mr. Hinchy had returned his Post 
Office Savings Bank book interest for 1952-53 as £18 when it 
was {51. The Revenue claimed a penalty of £20 plus three 
times his total tax liability for that year amounting to a 
total of £438. DipLock, J., at first instance, held that the 
only amount recoverable was the fixed penalty of £20. The 
Court of Appeal has now varied that decision by holding 
that the penalty should be £20 plus three times the tax 
liability of £14 5s. on the undisclosed interest, making a total 
of {62 15s. Lorp EveErRsHED, M.R., remarked that the 
Crown’s contention involved anomalies so extrayagant as 
to be shocking in a penal provision. We congratulate 
Mr. Hinchy on his triumph; notwithstanding the offer of 
free legal representation by the Crown he conducted his own 
case and is thus another outstanding example of the success 
of litigants in person to which we referred recently (p. 316, 
ante). 


Political Factors 


Last week the Court of Appeal considered whether or not 
it was reasonable for tenants to refuse an offer of a new 
tenancy on the main ground that political and public agitation 
might bring about amendment of the law in their favour. 
In the case under consideration, Clifford Sabey (Contractors), 
Lid. v. Long (1959), The Times, 7th May, the tenants appealed 
from an order granting their landlords an order for possession 
of the premises which had become decontrolled under the 
Rent Act, 1957. In upholding the trial judge, the Court of 
Appeal decided that the tenants were not entitled to a suspen- 
sion of the landlords’ right to possession under the Landlord 
and Tenant (Temporary Provisions) Act, 1958, s. 3 (1) (a), 
on the ground that they had “ not unreasonably refused or 
failed to accept ’”’ their landlords’ proposal for the grant of a 
new three-year lease. In the course of his judgment the 
MASTER OF THE ROLLS explained that he would not wish to 
say that in no circumstances would “ political prospects ” 
be relevant for consideration. If at the appropriate date 
relevant amending legislation were pending or even probable, 
a court might hold it reasonable for a tenant to decline to 
bind himself and to play for time. 
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Double White Line 


Since Tuesday all motorists and cyclists in this country 
have been obliged to observe new regulations on road marking 
effected by the Traffic Signs (Amendment) Regulations, 1959 
(S.I. 1959 No. 761), which applies s. 49 of the Road Traffic 
Act, 1930—making it an offence to fail to conform to the 
indications given by certain traffic signs lawfully placed on or 
near roads—to the double white line marking. This line 
—with which many drivers have already become familiar 
during the prolonged experimental use of the mark—indicates, 
where the nearer one is continuous, that it may not be crossed 
by vehicles except to reach premises, turn into a side road or 
pass a stationary vehicle. Where the nearer line is broken 
and the other continuous, the line may be crossed or straddled 
in overtaking upon the overtaking driver’s responsibility. 
Parking generally is not permitted on roads marked with the 
double white line though exceptions are made in favour of 
public service or goods vehicles stopping temporarily. Certain 
new carriageway markings are prescribed, including a yellow 
line to indicate a side of a length of road on which the loading 
and unloading of vehicles is prohibited or restricted. Fines of 
up to £20 for a first offence may be imposed for failure to 
observe the new rules (Road Traffic Act, 1930, s. 113 (2)). 


Payment of Husband’s Costs 


ALTHOUGH it is rare for a court to order a guilty wife to pay 
the husband’s costs, its authority to do so is preserved by 
s. 50 (1) of the Judicature Act, 1925, which provides that 
“the costs of and incidental to all proceedings in the Supreme 
Court . . . shall be in the discretion of the court or judge, and 
the court or judge shall have full power to determine by 
whom and to what extent the costs are to be paid.” However, 
in Barker v. Barker {1950} 1 All E.R. 814, while affirming that 
the court has an absolute discretion to grant costs against 
a respondent wife, whether she has separate estate or 
not, the Court of Appeal (Bucknill, SomERVELL, L.JJ., and 
VaISEY, J.) did not think that it was the practice to do so 
unless the wife has separate means sufficient to pay her own 
costs and those of her husband. In the event, they refused 
to award costs to the husband against the wife, although she 
possessed adequate means, but in Millington v. Millington 
(1959), The Times, 7th May, Judge BLAGDEN agreed to 
condemn the wife in the costs of the suit. It seems that the 
wife won over £5,000 on a television programme and, in all 
the circumstances, the learned Commissioner thought that this 
was a case in which the wife, who had deserted the husband, 
should be ordered to pay the husband’s costs. 


Cruelly Terrifying an Animal 


SECTION 1 of the Protection of Animals Act, 1911, provides 
that if any person shall cruelly terrify any animal such 
person shall be guilty of an offence. The meaning of 
“ cruelly ’’ was considered in Ford v. Wiley (1889), 23 0.B.D. 
203. Lord Coleridge, C.J., found that it meant something 
more than “‘the mere infliction of pain, even if extreme 
pain ’’ and he adopted the definition of Wightman, J., in 
Budge v. Parsons (1863), 3 B. & S. 382, where his lordship 
held that “ the cruelty intended by the statute is the unneces- 
sary abuse of the animal.’’ In this context an “ animal ”’ 
means any domestic or captive animal. A _ ‘“‘ domestic 
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animal ”’ includes any horse, pig, goat, dog, cat or fowl or 
any other animal of whatsoever kind or species which is 
tame and the expression “captive animal”’ refers to any 
animal (not being a domestic animal) of whatsoever kind or 
species, including any bird, fish or reptile, which is in captivity 
or confinement (s. 15 of the 1911 Act). It seems that mens rea 
must be established if a prosecution for this offence is to 
succeed. This follows from decisions such as Greenwood v. 
Backhouse (1902), 66 J.P. 519, where the defendant was 
wrongly convicted for allowing two horses to be worked in 
an unfit state. The horses were under the care of the manager 
at the farm where the defendant resided, but he (the 
defendant) only saw them about once a fortnight. There 
was no evidence that he had ever interfered with the way 
in which the horses were managed or that on the day of the 
alleged offence he knew of their condition or that they were 
being worked in an unfit state. The conviction was quashed 
as there was no “ evidence of guilty knowledge on the part 
of the defendant ”’ (per Lord Alverstone, C.J.). The Ports- 
mouth magistrates were recently confronted with a very 
interesting and unusual case in which a woman was charged 
with cruelly terrifying a tame mouse. It was alleged that 
the defendant placed the mouse in a cage with a five-foot 
python and that the snake, which had not been fed for ten 
days, vibrated its tongue towards the mouse three times in 
ten seconds. The defendant contended that the python 
and the mouse had a natural affection for each other but 
a witness said that the mouse ran into the corners and tried 
to climb the glass sides of the cage. Nevertheless, the case 
was dismissed, presumably because the court shared the 
defendant’s view that the mouse had not been cruelly terrified 
on the day in question. 


Mushrooms 


THOUGH most of us know what we like it seems doubtful 
whether many of us realise what we eat. Of late, consumable 
goods have had more than their fair share of publicity. 
There was the case of Spanish champagne, then a report 
about the sugar or glucose content of soft drinks followed by 
a news item of cheese labelled “‘ Cheshire ” but nevertheless 
accurately marked “Imported” (from Holland). Now it 
seems that the West Sussex County Council has had doubts 
about the ingredients used in mushroom soup. A prosecution 
was brought against a company under the Food and Drugs 
Act, 1955, on the ground that a packet described as “ Knorr 
Mushroom Soup” had a label stating that dehydrated 
mushroom was amongst the ingredients it contained. The 
prosecution was brought on the ground that the alleged 
dehydrated mushroom was dehydrated spores of fungus 
called boletus edulis. There was no suggestion that it was not 
of good edible quality and palatable with its flavour closely 
resembling that of a mushroom. A Latin dictionary pro- 
duced in court defined boletus as meaning the best kind of 
mushroom. Evidence was given that dried cultivated 
mushrooms were not satisfactory for the making of soup. 
The summonses were dismissed and the prosecuted company 
was allowed 100 guineas costs. It would be revealing to 
know under what name the prosecution considered the 
product concerned should be marketed. ‘‘ Boletus soup” 
would mean nothing to the public; and if dried cultivated 
mushroom soup were sold it seems likely that complaints 
would be received that mushroom soup—as understood by the 
public—had not been supplied. A storm in a soup-plate ! 
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REFLECTIONS ON THE WATERS CASE 


By a SCOTTISH CORRESPONDENT 


But for the pertinacity of Sir David Robertson, M.P. for 
Caithness and Sutherland, and the sudden enthusiasm of 
the popular Press thirsting for a scandal, there would never 
have been an inquiry at all in the Waters case. Eventually, 
however, the Secretary of State for Scotland gave way to 
public, and also it seems, Cabinet pressure, and appointed 
a public inquiry under the Tribunals of Inquiry (Evidence) 
Act, 1921, with Lord Sorn as chairman, to investigate the 
allegation that John Waters was assaulted on 7th December, 
1957, at Thurso, and the action taken by the police in 
connection therewith. 


The inquiry lasted six days, eight counsel were briefed, 
and thirty-eight witnesses were heard on oath. The cost of 
the tribunal has been estimated at about £10,000, most of 
which will probably be borne out of public funds. The 
allegation was that two policemen, Constables Gunn and 
Harper, assaulted Waters in an alley in Thurso. The tribunal 
found that the extent of the injury was that “ the upper lip 
was slightly swollen on the right side and there was a corres- 
ponding abrasion on the inside of the lip,” and there was 
“an area of tenderness ”’ on the right cheek. 


When these facts are considered in their proper perspective, 
it can be understood why the Secretary of State was reluctant 
to set up the formidable machinery of inquiry provided for 
under the Act, to investigate an allegation of assault of a 
very minor nature. The main conclusion of the tribunal’s 
report now published (Cmnd. 718) is that one of the policemen, 
Constable Gunn, did hit Waters, but that there was no doubt 
that ‘‘ he was sorely tried by the provocative behaviour of 
this excited boy.” 


Ministerial responsibility 

The political implications of the decisions of the two 
Scottish Ministers involved does not concern us here, but the 
case, in delimiting the area of authority of these Ministers, 
does raise a point of constitutional interest. It will be 
convenient at first to outline briefly the method of the prose- 
cution of crime in Scotland. Criminal proceedings are almost 
invariably instituted by the Crown. The police, when they 
have completed an investigation, put their papers before the 
Procurator Fiscal, who is the public prosecutor at a local 
level. If the crime is a minor one, it will be prosecuted in 
the lower court by the Fiscal himself. In serious charges 
the papers are sent to the Crown Office in Edinburgh, and 
referred to Crown counsel. Further procedure is determined 
by one of the four Advocates Depute who appear for the 
Crown in the High Court, but who are also free to appear 
in private civil practice as time permits. It is generally 
accepted that the Advocates Depute are appointed on a 
political basis, and the posts are often given to those who have 
gallantly but unsuccessfully fought elections on behalf of the 
incoming Government. The Advocates Depute may also 
consult the senior law officers, who are the Lord Advocate 
and the Solicitor General. 


The ultimate political responsibility for the conduct of 
the Fiscals and Deputes lies with the Lord Advocate. This 
is not unreasonable since he has a say in the appointments 
which are made to each office. In the Waters case, a decision 
was taken not to proceed with a criminal charge against the 
police, because of insufficient evidence. The tribunal were 


of the opinion that, if the two constables had been brought 
to trial in a court, the Crown evidence would not have sufficed 
for a conviction, and the Lord Advocate and those for whom 
he is responsible have thus been wholly vindicated. 


The Secretary of State, whose responsibility lay in a 
different direction, has not been so fortunate. In the first 
place, the Minister did not deal with the Parliamentary 
question at all. The Under Secretary, Mr. McPherson, 
stated on his behalf in the House on 10th February: “ The 
Secretary of State has no power to order an inquiry, nor would 
he consider it appropriate to proceed under the Tribunals of 
Inquiry (Evidence) Act, 1921.’ It is understood that the 
Secretary of State’s position all along has been that he opposed 
any question of an inquiry into the Lord Advocate’s decision 
not to prosecute. In any event, after a Cabinet meeting, the 
Prime Minister announced on 16th February that the Govern- 
ment had decided to set up a tribunal under the Act. The 
decision to set up the tribunal was a political one, which 
should be distinguished from the purely legal decision of the 
Lord Advocate not to prosecute. 


Procedure at the tribunal 


There have not been many tribunals set up under the 
1921 Act. They have in the past been used to investigate 
such matters as a Budget leak in 1936, allegations of bribery 
and corruption of Ministers in 1948, and of a Bank Rate leak 
in 1958. None of these inquiries offered very helpful prece- 
dents for the Thurso inquiry, and the tribunal were forced to 
innovate in matters of procedure. Their first step was to 
appoint the then Dean of Faculty as senior counsel to the 
tribunal. Counsel and agents were instructed to make a 
full and independent investigation into the matters covered 
by the tribunal’s terms of reference; to recover all the 
relevant documents, and to present the evidence at the public 
sitting by examination and, if necessary, cross-examination, 
of the witnesses. 


At the inquiry, witnesses were called by counsel for the 
tribunal and examined, and were then questioned by the 
counsel representing other interested partieS in whatever 
seemed the fairest order, having regard to the nature of 
the evidence given. When the two constables were called to 
the witness box, they were advised by the chairman that 
they were not obliged to answer questions if the answers 
would incriminate them. Furthermore, the Dean of Faculty 
told each of the policemen that he was authorised by the 
Lord Advocate to state that no criminal proceedings would 
be instituted against them in respect of their conduct in the 
matters under investigation. The tribunal stated in their 
report that they found this procedure satisfactory and that 
they were satisfied that they heard all there was to hear 
about the subject-matter of the inquiry. 


The decision not to prosecute 


One of the paradoxes of the report was that the tribunal 
found that an assault did take place, but at the same time 
found that the evidence would have been insufficient to justify 
a conviction in court. This paradox plainly underlines that 
the requirements of the law of evidence before a Tribunal of 
Inquiry are less stringent than in a court of law. The 
explanation is that the two constables, having been told 
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that no prosecution would follow upon their evidence, felt 
free to tell their story without damage to their position. 
They did, in fact, give evidence, which was in part founded 
on by the tribunal in their finding against Constable Gunn. 
In a court, however, the constables would not have been 
compelled to give evidence, and could have remained silent 
without prejudice to their defence. 


It is a fundamental rule of Scottish criminal practice that 
no one can be convicted on the uncorroborated testimony 
of one witness. If the police officers had been charged with 
assault and had declined to give evidence, it is certain that 
no case could have been made out against them. If, on the 
other hand, they had given in court the evidence they gave 
to the tribunal, the prosecution could still not have succeeded. 


What is the reason for this? As is pointed out in the 
report, the evidence of Waters and the witnesses who saw 
the policemen take him into the alley, combined with the 
evidence of the injury, might have sufficed to establish that 
he had been assaulted by one or other of the constables, but 
that in itself would not have led to a conviction. It would 
have been.necessary to identify the assailant or to prove that 
the two constables had acted in concert. As was decided 
in the case of Docherty v. H.M. Advocate [1945] J.C. 89, 
if it is proved that a crime has been committed and all that 
is known is that it was committed by one or other of two 
persons, not acting in concert, there can be no conviction. 


The matter of “ acting in concert ’’ resolves itself into the 
question of whether there was a common purpose between 
the policemen to inflict chastisement of one kind or another 
on Waters when he was taken into the alley. The tribunal 
felt that the boy was taken into the alley not for the purpose 
of chastising him, but to get him off the street, where a 
number of people had collected, in order to charge him. 
Further, immediately after the blow was struck, there was 
evidence that Constable Harper rebuked Constable Gunn 
and disassociated himself from it. It seems most unlikely 
that the two constables should have taken Waters into the 
alley in full view of about six people for the deliberately 
agreed purpose of beating him up. Since there was no 
evidence of concert, and no corroboration of Waters’ identi- 
fication of Constable Gunn as the one who struck the blow, 
the tribunal rightly concluded that a prosecution would have 
failed. 

An appropriate form of inquiry 

Some doubts were voiced in Parliament at the time when 
the tribunal was appointed as to whether it was the most 
appropriate form of inquiry. These doubts increased as the 
nature of the evidence became apparent at the inquiry, and 
the general Press reaction afterwards was that a sledgehammer 


“* The Solicitors’ Journal ” 
Friday, May 15, 1959 


had been used to crack a peanut. Quite apart from the 
inconvenience of the mode of inquiry, it may be asked whether 
it was absolutely fair to those concerned. 

The following points spring immediately to mind. Every- 
one who gives evidence at an inquiry is merely a witness, and 
does not automatically receive the privileges accorded to 
an accused person, although it may be that his own conduct 
is the subject of the inquiry. The person whose conduct 
may be called in question does not face specific charges, 
he does not know the nature of the evidence against him, 
he is not formally entitled to representation, nor can he apply 
for legal aid. Furthermore, there is only one hearing of the 
case, no appeal can be taken, and there is no opportunity 
for a proper trial at a later date. Indeed, the findings of 
a tribunal may have unexpected and unpleasant results, 
as the boy Waters has found to his cost. He was described 
as “‘ an extremely cheeky boy,’’ whose behaviour and language 
were described as “‘ shocking.’’ It is not easy to see how he 
can successfully clear his name now in another court. 

Another difficulty is that the more flexible nature of the 
tribunal’s procedure seems to allow the introduction of 
irrelevant or hearsay evidence unless the chairman is particu- 
larly vigilant. Also, having allowed evidence of character 
as to one witness, the tribunal must then in fairness hear 
such evidence, including previous criminal history, from 
other witnesses. 


Lessons from the inquiry 


What lessons can be learned from the inquiry and the 
report ? Clearly, it seems that inquiry by a tribunal is 
inappropriate to investigate allegations of criminal conduct 
of this nature. It would have been possible for Waters to 
have instituted criminal proceedings against the policemen 
with leave of the Lord Advocate or the High Court, a procedure 
rarely adopted. An ordinary civil action for damages could 
have been raised. A third alternative would have been a 
disciplinary trial under the Police Discipline Code. It may 
be said that any of these three methods could have produced 
an equally just result, at little or no cost to public funds. 

It is understood that the Home Secretary is now investi- 
gating whether any alternative system can be devised for 
dealing with cases of this nature, and proposals for a change 
in the law may be made to Parliament at a future date. 

The general conclusion is one which must encourage every 
lawyer. The difficulties which the tribunal encountered by 
relaxing the rules of evidence, and the obstacles created by 
abandoning strict rules of procedure, help to emphasise 
that the ends of justice may be more readily and fairly served 
through the ordinary course of law in the courts than by 
any administrative or quasi-judicial tribunal. 


“THE SOLICITORS’ JOURNAL,” 14th MAY, 1859 


On the 14th May, 1859, THE Sortcittors’ JouRNAL referred to 
Lord St. Leonards’ Real Property Bill: ‘‘ The career of Lord 
St. Leonards as a legislator and law reformer affords a striking 
illustration of how much a man may do for the public without 
acquiring any great popularity. Everybody knows that the 
converse is true enough... It is impossible, however, to call to 


mind the numerous amendments of the law of real property and 
of the law and practice of English and Irish courts of equity 
for which we are indebted to Lord St. Leonards without regretting 
that he has not been more highly appreciated as a law reformer 
outside his profession and that he has not now the prominence 
and weight in the movement of law reform which his unsurpassed 


services, his unrivalled legal knowledge and his honest public 
spirit entitle him to command. The Bill which his lordship 
introduced last session into the House of Lords will take its rank 
with his former achievements in the same field. There is probably 
no other member of either House of Parliament who could havé 
drawnit. Almost every section lops off some unsightly excrescence, 
or strikes a blow at some hoary absurdity of our law. A few 
such Acts and English jurisprudence will become, if not the 
perfection of reason, certainly a much nearer approach to it . . - 
And yet this invaluable Bill . . . has been allowed to drop 
through in silence, because it pretends to redress no populat 
grievance.” 
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EXEMPT PRIVATE COMPANIES 


From 1907 to 1948 a company registered under the Companies 
Acts, whether it was limited by shares, limited by guarantee, 
or unlimited, was either public or private. The Companies 
Act, 1947, created a third category, but could give it no 
better name than the exempt private company. New 
concepts which are ill-named are apt to be ill-understood ; it 
is easy to tell the difference between chalk and cheese, but in 
trying to distinguish between exempt cheese and non-exempt 
cheese, one enters a blurred world of indeterminate jargon. 
Moreover, the Act makes no attempt to group together the 
provisions concerning the exempt private company. To find 
out what it is, one has to refer to s. 129, where the draftsman 
has set out its simpler characteristics. The remainder are 
too complicated for the section, and have been relegated to the 
Seventh Schedule on the basis that, in a modern Act of 
Parliament, no one really expects to understand the Schedules 
anyway. 

The privileges of the exempt private company are even 
more scattered about the Act. Perhaps for these reasons, 
the exact status of the exempt private company has not 
become so familiar as might have been expected after its 
ten years of life. 


Use and abuse of the private company 


It was the Companies Act, 1907, that first recognised 
limited liability, not only as a protection to the investing 
public, but also as a privilege to be conferred on proprietors 
of smaller businesses as an encouragement to enterprise. 
A private company was one which fulfilled three conditions ; 
it restricted the right to transfer its shares, it limited the 
number of members to fifty excluding employees, and it 
prohibited any invitation to the public to subscribe, for shares 
or debentures. The definition of a private company remains 
the same to-day, except that ex-employees do not need to 
be reckoned in the number of members if they obtained their 
shares while they were employees. 

So long as these conditions were fulfilled, the company 
received special favours in return, of which the two most 
valued were that it need have only two members, instead of 
a minimum of seven, and that it was not bound to file accounts 
with its annual return. After a slow start, the success of this 
experiment was enormous, and of the 600,000 or so companies 
which have now been registered under the Acts, by far the 
greater number have been private companies. 


The privileges of private companies, so useful to small 
businesses, were soon found to be equally valuable to larger 
concerns, if they could take advantage of them, and the 
principal abuse which emerged was that public companies 
could carry on their trade through subsidiary private com- 
panies and avoid having to publish their accounts. One of 
the things to be considered by the Cohen Committee, which 
reported in 1945, was whether the exemption of private 
companies from liability to file accounts should continue any 
longer. Apart from the abuses of the system, it was seriously 
suggested that private companies had an unfair advantage 
over competitors who happened to be public companies. 
As against this, evidence was given that private companies 
could make little use of information disclosed in public 
company accounts, but that public companies seeing the 
accounts of private competitors would quickly be able to 
ruin them! 


Recommendations of the Cohen Committee 


The conclusion of the Cohen Committee was that the 
privileges of private companies were justified, and ought 
to continue, if they could be confined to the genuinely small 
business controlled by its ostensible proprietors. The 
principal privilege in debate was exemption from filing 
accounts, and thus was born the idea of the ‘“‘ exempt ”’ 
and “non-exempt” private company. The Committee also 
recommended that group accounts should be submitted by a 
holding company, covering the affairs of its subsidiaries, and 
that there should be disclosure of nominee shareholdings. 


The Companies Act, 1947, gave effect to the recommenda- 
tions as to exempt private companies and group accounts, 
but not as to nominee shareholdings generally, and the 1947 
Act was immediately repealed and re-enacted by the 
Companies Act, 1948, which consolidated the law and is still 
in force. 

Conditions of exemption 


By the joint effect of s. 129 and the Seventh Schedule, an 
exempt private company must fulfil certain conditions, or 
bring itself within the elaborate exceptions which are grafted 
on those conditions. We will attempt to summarise the 
conditions and exceptions, but without following the arrange- 
ment or numbering of the Act :— 


(1) The company’s debenture-holders must be limited to 
fifty. Joint holders count as one, as with the limit on the 
members of a private company, but there is no tolerance for 
employees or ex-employees. A large concern, which finances 
itself by numerous debentures while restricting its actual 
membership to fifty, may be a private company, but it can 
no longer claim exemption. 


(2) None of its directors can be a body corporate, nor can 
there be any arrangement by which the policy of the company 
may be determined by someone other than the directors, 
members or debenture-holders. This condition rules out a 
number of methods by which a private company might be 
used as a facade for outside interests, apart from nominee 
shareholdings which are dealt with later. 


(3) None of its members or debenture-holdtrs can be a body 
corporate, .but this does not prevent one exempt private 
company holding shares or debentures in another exempt 
private company, provided that the total number of members 
of the companies concerned does not exceed fifty, with the 
usual addition of employees and ex-employees. In effect, 
a private company unit can be divided up into separate 
companies, all of which can claim exemption, but if two or 
more private companies are associated in a group which has 
more than fifty shareholders, none of the constituent com- 
panies is exempt. This condition is also waived where 
shares or debentures are held by a corporate trustee under a 
will or family settlement, or by a banking or finance company 
by way of security in the ordinary course of its business. 
If a banking or finance company providing capital takes up 
shares or debentures in the private company in its own right, 
the condition is again waived, so long as the banking ot 
finance company does not control one-fifth or more of the 
voting power. 


(4) No person other than the holder can have any interest 
in any of the company’s shares or debentures, but there ar 
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some interests which are ignored for the purposes of this 
condition :— 

(a) A charge in favour of a banking or finance company 
in the ordinary course of its business is not counted, and if 
the shares or debentures have been transferred under the 
charge, the person entitled to the equity of redemption is 
treated as holder. 

(6) The equitable interest of a transferee under an 
agreement to transfer is disregarded, unless execution of the 
transfer is unreasonably delayed. 

(c) After execution of a transfer, however, the transferee 
is treated as the holder of the shares or debentures, even 
before the transfer is registered, unless registration is 
actually refused. 

(d) The condition does not apply to shares or deben- 
tures held by personal representatives, during the course of 
administration, or by trustees of a will or family settlement, 
or on behalf of a person under disability, or by a trustee 
in bankruptcy, liquidator, or trustee of a scheme for the 
benefit of the company’s employees. 


Nominee shareholders 

This last condition generally prevents a private company 
claiming exemption if there is a nominee shareholder. Although 
the Act did not go all the way with the Cohen Committee 
on the question of disclosure of nominees, it does embody 
the view of the Committee that nominee shareholdings are 
inconsistent with the status of exempt private company. 

This raises a problem if a principal shareholder wants to 
place a share in the name of a colleague, either to give him 
a qualification required by the articles for directorship, or to 
obtain a second shareholder. The common practice of taking 
a blank transfer from the holder is fatal, because this is clear 
evidence of nomineeship. The best course is for the share to 
be given outright, but if the principal shareholder is not 
willing to do this, one can perhaps avoid what is, after all, 
a purely technical breach of the condition by relying on the 
exception we have referred to at (4) (c) above (Sched. VII, 
para. 2 (4)). If a transfer is executed, not in blank but in 
favour of the principal shareholder, and is left unregistered, 
the transferee is treated as the holder for the purpose of the 
condition, so that no question arises of any person other than 
the “ holder ’’ having an interest in the share. This exception 
says nothing about unreasonable delay, and pending regis- 
tration the transferor remains the registered holder for the 
other purposes of the Act. 


WHITSUN VACATION, 1959 

There will be no sitting in court during the Whitsun Vacation. 
During the Whitsun Vacation all applications ‘‘ which may 
require to be immediately or promptly heard ”’ are to be made 
to the judge acting as Vacation Judge. No application which 
does not fall strictly within this category will be dealt with. 
Mr. Justice EpMuND Davies will act as Vacation Judge from 
Saturday, 16th May, 1959, to Monday, 25th May, 1959, both days 
inclusive. His lordship will sit as Queen’s Bench judge in 
chambers, in Judges’ Chambers, on Thursday, 21st May, 1959, 
at 10.30a.m. When the judge is not sitting in chambers, applica- 
tion may be made if necessary, but only in cases of veal urgency, 
to the judge personally. The address of the judge must first be 
obtained at Room 136, Royal Courts of Justice, and telephonic 
communication to the judge is not to be made except after reference 
to the officer on duty at Room 136. Application may also be 
made by prepaid letter, accompanied by the brief of counsel, 
office copies of affidavits in support of the application and a 
minute on a separate sheet of paper signed by counsel of the 
order he may consider the applicant entitled to, and also an 
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Privileges of the exempt private company 
In addition to exemption from s. 127, which provides for the 
filing of accounts and directors’ and auditors’ reports with the 
annual return, an exempt private company has the following 
privileges : 
Section 190.—The prohibition of loans to directors does 
not apply. 


Section 161.—The auditor may be a person without 
recognised qualifications, and he may be a partner or 
employee or an officer of the company. 


Section 143.—Copies of resolutions which have to be filed 
at the Companies Registry, for example, special resolutions, 
do not need to be printed. 


Section 185.—The restriction on the appointment or 
reappointment as director of a person over the age of 
seventy does not, in effect, apply to an exempt private 
company, although exempt private companies are not 
mentioned. What the section says is that it applies to a 
company which is not a private company or, if it is a private 
company, is not a subsidiary of a public company. We 
must therefore recognise a fourth type of company, which 
can only be called ‘‘a company to which s. 185 does not 
apply.”’ This category includes all exempt private companies 
but is far wider, because it includes also many non-exempt 
ones, for instance, a private company which has a public 
company as a shareholder, but not a controlling shareholder. 


When all the conditions have been complied with, the 
procedure for reaping the benefit of exemption is simple. 
The usual form of annual return has three certificates printed 
on it. The first two are prescribed by s. 128; one says that 
the company has not issued any invitation to the public, 
and the second explains away any excess over fifty in the 
number of members disclosed by the return. If the first 
certificate, and when necessary the second, are signed by a 
director and the secretary, the company is recognised as 
private on the assumption that the articles contain the 
necessary restriction on rights of transfer. The third certifi- 
cate is prescribed by s. 129, and says that the conditions for 
exemption are satisfied. If this certificate is also signed by a 
director and the secretary, the company is recognised as 
exempt; there is probably no document in common use 
which is so frequently signed without full appreciation of its 
significance. 


194. 


envelope, sufficiently stamped, capable of receiving the papers, 
addressed as follows :—‘‘ To the Registrar in Vacation, Chancery 
Registrars’ Chambers, Royal Courts of Justice, London, W.C.2.” 
The papers sent to the judge will be returned to the Registrar. 


THE SOLICITORS ACT, 
On 8th January, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that 
Davip NELSON, of Nos. 24-25 Conduit Street, New Bond Street, 
London, W.1, be struck off the Koll of Solicitors of the Supreme 
Court and that he do pay to the complainant his costs of and 
incidental to the application and inquiry. The order became 
operative on Ist May, 1959. 


1957 


POST-WAR CREDITS: APPLICATION FORMS 
Application forms are now available at post offices for claims 
for repayment of post-war credits by persons in the new 
categories mentioned by the Chancellor of the Exchequer in his 
Budget speech and referred to at p. 335, ante. 
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NEW POINTS IN ADOPTION 


Ir is proposed in this article to call attention to some general 
topics affected by the Adoption Act, 1958, and the rules made 
thereunder. The previous article [at p. 357, ante} dealt 
with the main points of practice newly arising so far as they 
concern solicitors presenting applications under the Act. 
There are, however, several minor facets of the procedure 
on which there was not the space to touch. 

For instance, interim orders may now be extended up to a 
maximum of two years in all, if made for a lesser period in the 
first place (s. 8 (4)). Then, in order to save expense in con- 
nection with a matter of proof which frequently arises in 
cases in the juvenile courts, it is provided in r. 17 of the new 
Juvenile Court Rules, implementing s. 9 (6) of the Act, that 
evidence of a fact tending to establish the identity of the 
infant with the infant to whom a document relates shall in 
normal circumstances be given by affidavit, as it may already 
in the other courts subject to their ordinary rules of evidence. 


Arrangements by societies and authorities 


The only bodies of persons, corporate or unincorporate, 
which may lawfully take part in arrangements for the adoption 
of an infant, whether the adoption is intended to be effected 
by order or otherwise, are registered adoption societies and 
local authorities within the meaning of the Act (ss. 29, 57 (2)). 
These societies and authorities have to follow a prescribed 
procedure both in accepting infants for this purpose from their 
parents and guardians, and in placing them with proposing 
adopters. Although as regards local authorities these 
requirements are new, adoption societies have been subject 
since 1943 to a similar code. The Home Secretary has just 
promulgated the Adoption Agencies Regulations, 1959 
(S.I. 1959 No. 639), which recasts the duties devolving on 
the society or authority in connection with the arrangement 
for adoption. 


Removal of infants abroad 


Whilst it is still generally unlawful to take or send a British 
infant out of Great Britain with a view to adoption in law 
or in fact by a non-relative, the conditions and procedure 
under which leave to do so may be granted have been radically 
altered. Formerly it was necessary to apply to the magistrate 
at Bow Street for a licence ; and the licence could be granted 
only for transfer of the infant to a British subject. Now the 
licensing system has been swept away, and there stands in 
its place the provisional adoption order described below. 
Contrasted with the Bow Street licence, it is granted by 
different courts, on different conditions, and not necessarily 
to the same category of applicant. 

The introduction of adoption by persons not ordinarily 
resident in Great Britain (s. 12) also impinges on the question 
of the removal of an infant out of the country, but the order 
available to such applicants is a full, not provisional, adoption 
order. 

One may perhaps sum up the new situation by examining 
the possibilities open to a person who wishes both to adopt 
a British child and to take it abroad. If that person is 
domiciled and ordinarily resident in Great Britain, he must 
apply in England or in Scotland for an ordinary adoption 
order in the usual way. The order once made, the child 
is his within the contemplation of the Act. He can take 
the child wherever he goes; though he cannot remove it 
abroad for re-adoption by someone else other than one of 
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its adoptive relatives. If domiciled but not ordinarily 
resident in Great Britain, a person with similar intentions 
can apply under s. 12 for a full adoption order, with similar 
consequences. 

But if, whether he is resident here or not, the domicile of 
the proposing adopter is outside Great Britain, he cannot 
obtain a full adoption order. He is eligible, whatever his 
nationality, to apply for a provisional one, and cannot lawfully 
take the child for adoption outside the British Islands without 
such an order (ss. 52 and 53). The expression “ British 
Islands’ is defined in a way which slightly modifies the 
meaning given to it by its originators—the Departmental 
Committee on Adoption. They included Ireland, intending 
to cover all the places within which one can move from 
England, Wales or Scotland without a passport: in the Act 
it means the United Kingdom, the Channel Islands and the 
Isle of Man. 

Provisional adoption 

A provisional adoption order authorises the applicant to 
remove the infant out of Great Britain for the purpose of 
adoption abroad, and gives him its custody in the meantime. 
It does not affect citizenship, nor the devolution or disposition 
of proprietary rights ; but otherwise the provisions of the Act 
apply to it, so that, for instance, it would prevent the 
recognition in English law of a marriage between the adopter 
and the infant. 

Provisional orders are granted only by the High Court or 
a county court. The conditions precedent to an ordinary 
adoption order must be fulfilled, the period of care and 
possession being, however, six months and not three. In 
addition, the applicant must satisfy the court that he intends 
to adopt the infant under the law of or within the country of 
his domicile, and desires for that purpose to remove the infant 
from Great Britain either immediately or after an interval. 
He must also provide evidence of the law of adoption in the 
country in question (H. Ct. R. 12 (1) ; C.C.R. 17 (1)). 

Viva voce evidence of the foreign law may, of course, 
be given on the hearing ; but both the High Court and the 
county court rules provide for the acceptance of an affidavit 
as to that law, sworn by a person who is conversant with it 
and who practises or has practised as a barri$ter or advocate 
in the country concerned, or who is a duly accredited repre- 
sentative of its government in the United Kingdom. In the 
county court it will ordinarily be necessary to give notice 
to all respondents, five days before the hearing, of the intention 
to use such an affidavit, supplying a copy (see Ord. 20, r. 5). 
But if the affidavit can be obtained in advance and filed with 
the originating application, this notice will be unnecessary 
and the affidavit will be admissible without more (C.C.R. 
17 (2)). 

Dispositions by will 

One of the most important incidents, since 1950, of an 
adoption order is its potential effect on the devolution of 
property on intestacy and on the construction of dispositions 
made inter vivos or by will. Now, the new Act leaves the 
position exactly as it was before in regard to intestacy and 
to instruments inter vivos. It is solely in regard to dispositions 
by will and codicil that any alteration is made. 

It will be remembered that in construing a testamentary 
disposition made after 1949 and after the date of an adoption 
order, the adopted person counts as a child of the adopter 
and not as a child of his natural parents, It is thus important 
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to see when a disposition by will is made. Does one take the 
date of execution of the will, or the date of the testator’s 
death, from which the will speaks? Mistaking, perhaps, 
the effect of Berkeley v. Berkeley [1946] A.C. 555, the Legis- 
lature did not think it necessary at first to give any guidance. 
3ut it proved to be the second time that this sort of point 
had caught them out. In Re Gilpin [1954] Ch. 1, it was held 
that a disposition by will was made, for this purpose, on the 
day of the will’s execution, whenever the testator died. 


The 1958 Act has given Parliament the opportunity of 
confirming or denying that the Gilpin decision represented 
its intentions. What do we find? A veritable Judgment of 
Solomon. The Act ratifies the Gilpin interpretation so far 
as concerns a disposition by will or codicil executed before 
Ist April, 1959 (Sched. V, para. 4 (3))._ Moreover, confirma- 
tion of a will by a codicil executed before that date but after 
an adoption order, does not “ notwithstanding any rule of 
law,’”’ re-date a disposition by will or earlier codicil made 
before the adoption order (7bid., para. 4 (4)). But with regard 
to wills and codicils executed after March, 1959, this position 
is exactly reversed. By s. 17 (2), read with the transitional 
provisions in Sched. V, a disposition in any such will or 
codicil is treated, for the purpose of the artificial rule of 
construction tending to assimilate the adopted person with 
the adopter’s children, as if it were made on the death of the 
testator ; and if a codicil executed in or after April to a will 
previously made would, in accordance with the ordinary 
rule of law, operate to re-date the will, it will also re-date 
the disposition to the date of the testator’s death (Sched. V, 
para. 4 (3)). 

Affiliation 


Adoption orders made since 1949 have had the effect of 
causing the cessation of any affiliation order or agreement 
which was in force in respect of the infant, unless the adoption 
is by the infant’s mother, she being a single woman. Till 
now, if the mother was the adopter and she subsequently 
married, it was on the marriage that the affiliation order 

sut by a modification for which one 
has to look at the Children Act, 1958 (s. 22 (4)), since it has 
not been necessary to reproduce it in the Adoption Act, the 
marriage of the mother in such circumstances, if it takes 
place after March, 1959, no longer has any effect on the 
currency of the order or agreement. 


or agreement ceased. 


A procedural improvement provides for the guardian 
ad litem to ascertain and report the relevant facts, and for 
a copy of the adoption order to be sent to any court which 
appears to have made an affiliation order, or a Scottish 
decree of affiliation and aliment, in respect of the same infant 
(a. tt. R23; CCR. 23; J. Ce. BE 2¢, 25). 


Revocation after legitimation 

The system of adoption has grown up to the extent that 
refinements on the incidental features of it are beginning to 
be made. Section 26 of the new Act, for instance, confers 
on the court which has made an adoption order a power to 
revoke it if it was made in favour of the mother or father 
alone of the infant, and if the infant has subsequently become 
legitimated by the marriage of his mother or father. The 


provision may enable a child to be put into a position to 
inherit from, say, its father, when previous adoption by its 
mother alone had seemed to exclude it from that position. 
Dispose of the adoption, and not only does the artificial 
relationship under the Act to the mother alone go, but so 
also does the provision excluding natural relationship with 
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the father by legitimation. The new facility has no application 
to joint adoptions. 
Policies 


Under s. 11 of the Married Women’s Property Act, 1882, 
certain policies of insurance effected by a married person 
create a trust in favour of the spouse and the children of 
the insured. References in this section to a person’s children 
are to be deemed to include and always to have included 
children legally adopted by that person. This piece of 
retrospective legislation is contained in s. 14 (3) and Sched. V, 
para. 2, of the Adoption Act ; and it expunges from the books 
Re Clay's Policy of Assurance, Clay v. Earnshaw [1937] 2 All 
E.R. 548. 

Names of adopted person 

There can no longer be any doubt as to the effectiveness 
of the process of adoption as one of the means whereby 
both forenames (which for the present mundane purpose 
may be taken to embrace Christian names) and surnames 
may be changed. (There are, of course, simpler ways!) 
Indeed, as a result of s. 21 (2) of the new Act, and of the forms 
of application prescribed by the new rules, the adopter is 
given in every case an opportunity to elect the name and 
surname which the infant is to bear after the adoption. 
If he does not specify fresh names, then the adoption order 
and the Adopted Children Register will record in that behalf 
the child’s original forename and the adopter’s own surname, 


Appeals 

Adoption has hitherto suffered from a defect noticeable 
in other parts of the legal system—that the wider rights 
of appeal are available only from the most dependable courts 
of first instance. Whereas from the High Court one has a 
general right of appeal, from the county court one can go 
to the Court of Appeal only on a point of law or equity, or 
upon the admission or rejection of any evidence ; and until 
last month the only right of appeal from magistrates was 
that of requiring a case to be stated for the Divisional Court 
on a question of law or jurisdiction. 


Whether, in a field so hedged about with discretions as 
adoption, an appeal on fact is much wider than one on law 
may, perhaps, be doubted. But for what it is worth the 
new right of appeal from magistrates has been enacted (s. 10), 
and Ord. 55a, r. 9, has been inserted into the R.S.C., laying 
down the procedure. 


The appeal is on motion to the single judge of the Chancery 
Division appointed to deal with matters arising under the 
Guardianship of Infants Acts, at present Roxburgh, J. The 
notice of motion, which must state the grounds of appeal, 
and whether the whole or part only of the order is complained 
of, must be entered at the Chancery Registrar’s Office within 
twenty-one days of the order of the court below, and served 
on all parties directly affected by the appeal. No doubt 
the various practice directions given to regulate guardianship 
appeals will apply, so that a statement of reasons will be 
required from the lower court ; and by those directions it 
will be possible, subject to the interlocutory order of the 
judge and after notice to the respondents, to adduce evidence 
that was not given below, if a good reason can be shown. 


J.F. J. 


Concluded 





Personal Note 


Mr. Michael Edward Coles, solicitor, of London, was married 
on 4th April to Miss Felicity Anne Weston Driver. 
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Jackie threaded a needle on Tuesday... 





It was worth a thousand pounds! 


Usually little girls can thread a needle by the time they are five or six—the necessary 
co-ordination comes to them naturally. But because Jackie had the great misfortune to 
be born a spastic she is five years behind in little things like this. Little things! The 
threading of that needle is the culmination of a heroic struggle with unresponsive muscles 
and wayward limbs. It has called for enormous effort from Jackie, loving patience from 
her teachers and at least a thousand pounds from the resources of the National Spastics 
Society. It was worth every penny. By the time she is in her early teens, Jackie will 
have mastered many skills and will be trained to make the most of her considerable 
intelligence and talents. Throughout the country there are thousands of young people 
who — if they are to lead useful constructive lives instead of ultimately being condemned to 
drag out their days in an institution - must have similar costly training. That is why the 
National Spastics Society appeals to you to remember its work when advising clients 
on charitable bequests. Loving care costs money — we need your help. 
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MARRIED WOMEN’S POLICIES, AGGREGATION AND 
THE FINANCE BILL 


QuERIES have been raised as to the extent to which the 
proposals in cl. 26 of the current Finance Bill would, if 
enacted, alter the present degree of immunity from aggrega- 
tion for estate duty enjoyed by policies taken out under the 
Married Women’s Property Act, 1882, s. 11. In considering 
that question it is necessary to keep in kind that there are 
two separate steps to be taken: first, to establish what 
property passes or is deemed to pass and so is charged with 
estate duty on the death of the deceased; secondly, to 
establish whether the deceased ever had any interest in that 
property. 


The present law 


The Finance Act, 1894, s. 2 (1) (c), incorporating the 
Customs and Inland Revenue Act, 1881, s. 38 (2) (a), as 
amended by the Customs and Inland Revenue Act, 1889, 
s. 11, provides that :— 


“The charge under the said section shall extend to 
money received under a policy of insurance effected by any 
person . . . on his life, where the policy is wholly kept up 
by him for the benefit of a donee, whether nominee or 
assignee, or a part of such money in proportion to the 
premiums paid by him, where the policy is partially kept up 
by him for such benefit.”’ 


Accordingly, in cases where that provision produces a charge 
of estate duty, the property deemed to pass and charged 
with estate duty is the money received under the policy of 
insurance or a proportion thereof. 

The next step is to see whether the deceased ever had an 
interest in the property charged, that is to say, in the money 
received under the policy. If the policy has been effected 
under the provisions of s. 11 of the 1882 Act it will have been 
held from its inception upon trusts for the deceased’s wife 
or children: it follows that the deceased can never have had 


VARIATION 


WHEN a Bill for the Variation of Trusts was first proposed, 
I was completely against it, partly because I thought that 
if people were benefiting under wills and settlements usually 
made by someone else, they ought to be very grateful, accept 
the disadvantages with a good grace and not ask for more 
than the testator or settlor intended them to have, but also 
for the much more important reason that it would be possible 
so to vary a trust that the original arrangements could be 
wholly destroyed at the whim of the court thereby making 
a mockery of trust law. Statute law, however, must keep up 
with modern social conditions. It has already dealt with the 
emancipation of women by extinguishing the need to use the 
phrase “ for her own use and enjoyment absolutely,’ and by 
rendering ineffective restraints upon anticipation. We tend 
to forget that since 1914 there has been a social revolution 
hardly appreciated on account of its bloodlessness and an 
inflation since 1939 which reduced the value of money by 
two-thirds. In consequence the whole social structure has 


so changed that many trusts have no raison d’étre either for 
their express terms or even for their very existence. 


any interest in the monies payable thereunder and so by the 
Finance Act, 1894, s. 4, they are exempt from aggregation 
with the generality of his estate; but by the Finance Act, 
1954, s. 33, they are aggregated with each other to the limited 
extent therein provided. 


The Finance Bill proposals 


The Finance Bill proposals were dealt with in general terms 
in the issue of Ist May, at p. 339, ante. Where, by way of 
gift, a person pays a premium and where either that person 
has assigned the policy or the premium otherwise operates 
to keep up the policy for the benefit of another it is proposed 
that- 

“. . for estate duty purposes the payment shall he 

treated as a gift to the donee of rights under the policy ”’ 

(cl. 26 (2)), 
and directions follow for ascertaining more precisely the value 
of the property comprised in the gift. That is to say, the 
proposals are that such payment is to be treated not as a 
gift of the premium monies themselves, but as a gift of the 
rights under the policy : those rights are the property deemed 
to pass and charged with estate duty. 

The question must then be asked whether the deceased 
ever had any interest in those rights. The answer in the case 
of a policy effected under s. 11 of the 1882 Act is the same as 
before: the deceased never had any such interest because 
the rights under the policy are the right to receive the policy 
monies or to surrender the policy and they will at all times 
have been held upon trust for the deceased’s wife or children. 
It may be observed that by cl. 26 (7) it is expressly proposed 
that the Finance Act, 1957, s. 38, shall not apply to any gift 
created by the proposals in cl. 26: therefore, the provisions 
of s. 38 (10) of the Finance Act, 1957, relating to aggregation 
are excluded. G. B.G. 


OF TRUSTS 


Variation of Trusts Act, 1958 


The other complaint is entirely unjustified because no 
Chancery court would consider the wholesale rewriting of 
trusts at the whim of the beneficiaries as opposed to approval 
of reasonable modifications to meet changed conditions. 
This last sentence presents the problem, that is: just how far 
will the court go? Before, however, going into this, let us 
take a look at the Variation of Trusts Act, 1958, in a little 
detail. 

The principle upon which the Act is based is that if all 
the beneficiaries of a trust are sui juris they can, if they so 
wish, vary it or even put an end to it. Now, more often than 
not, it happens that all the beneficiaries are not sui juris 
and it is on their behalf that the court intervenes and can 
consent. How often in the past has a simple scheme of re- 
investment had to be discarded because of the possibility of 
further children being born, though the likelihood could be 
ignored altogether? The Act now puts an end to such 
frustration by empowering the court to give consent on behalf 
of those unable to do so, The whole substance of the Act is 
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in subs. (1) of s. 1; without any of the restricting conditions 
it provides that where property is held on trusts the court 
may, if it thinks fit, approve any arrangement. In full it is 
as follows :— 


‘““1.—(1) Where property, whether real or personal, is 
held on trusts arising, whether before or after the passing 
of this Act, under any will, settlement or other disposition, 
the court may if it thinks fit by order approve on behalf 
of— 


(a) any person having, directly or indirectly, an interest, 
whether vested or contingent, under the trusts who 
by reason of infancy or other incapacity is incapable 
of assenting, or 

(6) any person (whether ascertained or not) who may 
become entitled, directly or indirectly, to an interest 
under the trusts as being at a future date or on the 
happening of a future event a person of any specified 
description or a member of any specified class of 
persons, so however that this paragraph shall not 
include any person who would be of that description, 
or a member of that class, as the case may be, if the 
said date had fallen or the said event had happened 
at the date of the application to the court, or 

(c) any person unborn, or 

(d) any person in respect of any discretionary interest 
of his under protective trusts where the interest 
of the principal beneficiary has not failed or 
determined, 


any arrangement (by whomsoever proposed, and whether 
or not there is any other person beneficially interested 
who is capable of assenting thereto) varying or revoking 
all or any of the trusts, or enlarging the powers of the 
trustees of managing or administering any of the property 
subject to the trusts : 

Provided that except by virtue of para. (d) of this 
subsection the court shall not approve an arrangement on 
behalf of any person unless the carrying out thereof would 
be for the benefit of that person.” 


The application of the Act is clearly very wide—it applies 
to trusts of both real and personal property without distinction 
whenever they arose, however old and however new. So 
that future trusts are brought into its orbit and not merely 
the existing ones that are now out of date, by the phrase 
‘whether before or after the passing of this Act.” 

Now we come to the establishment of the trust which may 
be “under any will, settlement or other disposition’; the 
word ‘‘ disposition ’’ is so wide that it covers all possible 
methods of dealing with property, but it does not include 
devolution on intestacy. Since 1952 this may not be 
important, but it prevents anything being done about invest- 
ment powers for a good many intestate estates, where there 
is a Surviving widow and/or infant children. Such a limitation 
is probably not serious; it can however be exceedingly 
irritating. 

The next few words are the essence of the Act: ‘ the court 
may if it thinks fit.’’ This gives the court a complete and 
apparently absolute discretion in the bestowal of its approval, 
with only one simple principle for guidance, namely, benefit. 
Finally, the court must act “ by order ’’ which is what one 
would expect, but it should not be forgotten that the order 
becomes part of the will, trust or settlement and that the 
sealed duplicate should be placed with the deeds and 
memorandum endorsed on the settlement or on the probate 
of the deceased. 
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Persons on whose behalf the court may approve 
scheme 

We now come to four categories of persons on whose behalf 
the court may approve the scheme and which comprise the 
only limitation on the court’s discretion. Although the 
categories are linked by “or” they are not exclusive but 
may all arise in the same case: “‘ or’’ must mean “ and/or.” 
The first category (a) is of infants and others incapable of 
assenting but who have an interest in the trusts direct or 
indirect, vested or contingent. These provisions are unlikely 
to be in doubt, but the consent of the Court of Protection is 
required by subs. (3) when the estate of an interested party 
is administered in that court. This means presumably that 
where an interested party is, say, too senile to comprehend 
and consent, but has no committee or receiver, then the 
Chancery court can give the approval. As regards the 
practice on this point it is advisable to take a draft scheme 
to the Court of Protection at an early stage to ensure that the 
objects of the application generally are going to meet with 
that court’s approval and thereby any necessary modifications 
can be made at any early stage. Only rarely will it be 
necessary to go to the Judge in Lunacy for approval as the 
Master is fully empowered. 

The next category, (b), is defined in a sentence that only 
a parliamentary draftsman could have written and practically 
defies construing. Anyway, it is intended to include all 
unidentified members of a class who are potentially entitled. 
It starts by including persons who are ascertained as well 
as those who are not, and then at the end excludes persons 
who would be members of the class if the effective date had 
passed. As I understand this passage, it must mean that 
those members of a class which will take in the future but 
which are now definitely identifiable must be before the court 
as consenting parties, whilst the court will consent on behalf 
of all the others. 

The draftsman having excelled himself in the second 
category has omitted most of the third, leaving the reader to 
include after the words ‘‘ any person unborn ”’ “‘ who if born 
would be a person having directly or indirectly an interest, 
whether vested or contingent, under the trusts,’”’ as in (a). 

The last category is quite straightforward, being the persons 
who would be interested under a protective trust if the 
discretion had become exercisable. This, it will be remembered, 
was the rock upon which Chapman v. Chapman [1954] A.C. 
429, foundered. It is the only category, too, which the trust 
variations need not benefit (and in practice will probably 
never benefit). In all other cases the proviso to the sub- 
section requires that the court shall only apprave an 
arrangement which would be for the benefit of the persons 
mentioned. This is the only limitation on the court’s 
discretion. ‘‘ Protective trusts ’’ means, as would be expected, 
not only those defined by s. 33 of the Trustee Act, 1925, but 
also any like trusts. 


Type of arrangement approved by court 
Finally we come to the scheme or arrangement as it is 
called, which may— 
(1) vary or revoke all or any of the trusts ; or 
(2) enlarge the trustees’ powers of management and 
administration. 
What sort of scheme will the court approve? The variation 
of the trustees’ powers presents no great difficulty, being a 
logical extension of s. 57 of the Trustee Act, 1925, but bene- 
ficiaries should not be led to believe that they will get an 
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investment clause of the widest possible category on every 
occasion. In practice it is probably sufficient to ask for power 
to buy ordinary stocks and shares on the London Stock 
Exchange. Even so, in appropriate cases there is no doubt 
that wider powers can be obtained, for instance, where there 
is inadequate power for dealing with shares in a family 
company or for the management of a farm or business. 
In many ways applications to approve schemes varying 
the trustees’ powers may be technical and therefore largely 
routine, but they must have the consent of the beneficiaries 
able to consent and the schemes must be for the benefit 
of the parties on whose behalf the court is asked to consent. 
Approval will never be as of right but always on the merits 
of the application. One important improvement that can be 
made to trustees’ powers is the power to purchase a house 
as a residence and not merely as an investment. Ways and 
means of circumventing this difficulty have been found over 
the last ten years, but it has always been troublesome and an 
application under the Act is at least direct. 


Recent cases 


Most schemes for the variation of trusts are concerned 
to release capital to a tenant for life in exchange for accelerating 
the interests of those next entitled ; the reasons for requiring 
alterations may be manifold, but the consequences differ 
little. In fact, they cannot always obtain release of capital 
because the approval of the court will not be forthcoming 
unless some clear benefit is provided such as more income 
or capital, now or in the future, or the date of distribution 
brought forward. At the moment of writing there are three 
partially reported cases: Re Chapman’s Settlement Trusts 
(No. 2) [1959] 1 W.L.R. 372; p. 273, ante, and Re Rouse’s 
Will Trusts [1959| 1 W.L.R. 272; p. 273, ante, which latter 
was a carving up of the funds; and thirdly the case of a 
bachelor’s protective trust where he had settled his own money 
in youth upon himself but remained unmarried. Now at the 
age of sixty it had become a purposeless incumbrance ; £500 
was to be provided for discretionary interests under the 
protective trusts and the remainder was to be released to him. 
A corresponding case can occur with a spinster, provided 
for by a parent’s will on the supposition that she will always 
remain a spinster but who proceeds unexpectedly to get 
married and has children or adopts them. Though I would 
not put it beyond the ingenuity of counsel, the devising of 
a successful scheme may prove most difficult in such a case 
as the persons interested on the quondam spinster’s death 
are bound to give up something so the court will not be 
satisfied. 

Re Steed’s Will Trusts 

Except for the case of Re Steed’s Will Trusts, infra, the 
cases are reported primarily for procedure. Re Steed’s Will 
Trusts was an unsuccessful application by which two sub- 
stantial points of law are raised. It was an application by the 
life tenant of a settled fund designed to prevent the trustees 
from selling under the trust for sale a particular farm included 
in the trust estate and occupied by the life tenant’s brother. 
The first issue was whether the judge was entitled to exercise 
the trustees’ discretion to postpone the sale of the property 
notwithstanding that the trustees did not surrender their 
discretion tothe court. There are reported cases (Klug v. Klug 


1918) 2Ch. 67; Red’ Epinoix’s Settlement (1914) 1Ch. 890) where 
the court has nevertheless exercised the trustees’ discretion 
against their wishes on the grounds usually that the trustees 
were not exercising their discretion honestly or at all; there 
are many other cases where the trustees yield at the last 


‘* The Solicitors’ Journal " 
Friday, May 15, 1959 


minute in court. Here the trustees did not yield and this 
first point was not fully argued. 

The second aspect of this case arises from the beneficial 
trusts which were a protected life interest for the applicant 
with a general power of appointment over the remainder 
exercisable by deed or will but to take effect on her death. 
She had exercised the power by deed in her own favour, so 
that she was the only person interested, apart from the 
beneficiaries under the discretionary interests for whom the 
court could give consent although such persons might not 
obtain any benefit in consequence. For all practical purposes 
she had become the only person interested in the fund, but 
the court would not vest the property in her. She could not 
make her own arrangement. 

The case is now reported in [1959] 2 W.L.R. 470; p. 274, 
ante, but the head note is to some extent misleading, since 
the first point was whether there can be an arrangement by 
a sole beneficiary in opposition to the trustees. In the case 
of the bachelor’s own settlement, there was no difficulty. 
The point is clearly one for the Court of Appeal. The applica- 
tion of the decision in Gisborne v. Gisborne (1877), 2 App. Cas. 
300, covers the court’s taking over of the trustees’ discretionary 
powers under the trust for sale, which is entirely separate 
from the third point, the court’s exercise of its own discretion 
to extinguish this particular settlement, and also separate 
again from the exercise of discretionary powers arising under 
the protective trusts. 

The difficulty in this case arises because the exercise of 
the trustees’ discretion under the trust for sale directly 
affects the beneficial interest of the applicant. In most 
cases a beneficiary will not be substantially affected by the 
trustees’ exercising their power of sale. Perhaps the 
applicant asked for more than she could reasonably expect. 

In the ordinary case, however, all the beneficiaries are 
usually only too willing to agree to an application under 
the Act, but it will often be found that the preparation of 
a scheme, which is more than one to widen the investment 
powers, is quite a lengthy business. Once counsel has 
prepared a scheme for the principal beneficiary or the trustees, 
the other parties must be brought in and if their interests 
clash, as may well be the case, then a good bit of bargaining 
may follow to decide how much shall be taken in satisfaction 
of rights that are given up. The court has laid it down that 
all interests which it’ is sought to bind should be represented 
by counsel. How far separate representation is necessary 
will depend on the number of conflicting interests. In large 
schemes it may be necessary to bring in additional solicitors 
to help settle conflicting tax and estate duty issues. 

The procedure is the usual Chancery chambers one of an 
originating summons with affidavit evidence in support by 
the applicant. The other parties are entitled to file additional 
evidence which normally will only be put in on behalf of 
infants and others incapable of assenting so that the court 
may be sufficiently informed to exercise its discretion. 

It is really too early to reach any conclusion upon the 
operation of the Act although the cases are being heard in 
open court. Whilst applications for extending trustees’ 
powers will not usually present any serious problems, those 
for varying beneficial trusts are bound to be awkward because 
it will only be on the rarest occasions that applications to 
vary a trust substantially from the original are likely to 
succeed. Those that do succeed will be those that unques- 
tionably provide a substantial benefit to all parties, which it 
would be most unfair to prevent, and those dealing with 
R. G. M. 


protective trusts. 
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Landlord and Tenant Notebook 


INCORPOREAL RIGHTS AS “PREMISES” 


THE Rent Act, 1957, has given us new authority on the mean- 
ing to be attached to the word “ premises.” The defendant 
in M. & J. S. Properties, Ltd. v. White [1959] 2 W.L.R. 525 
(C.A.) ; p. 312, ante, had, until 13th July, 1957, been tenant 
of a ground floor flat in a two-storeyed house, her controlled 
tenancy entitling her to use the garden in common with the 
tenant of the upstairs rooms. The upper flat having become 
vacant, she gave up her tenancy of the ground floor and took 
a weekly tenancy of that upper flat, the grant including the 
use of the garden. The landlords determined that tenancy 
by a four weeks’ notice to quit early in 1958 and sued for 
possession. The rateable value was not such as to bring about 
decontrol, but they relied on the Rent Act, 1957, s. 11 (2): 
“The Rent Acts shall not apply to a tenancy created by a 
lease or agreement coming into operation at or after the 
commencement of this Act [6th July, 1957] .. .”’ The defen- 
dant relied on the proviso: ‘‘ Provided that this subsection 
shall not apply where the person to whom the tenancy is 
granted was immediately before the granting the tenant 
under a controlled tenancy and the premises comprised in one 
ot the tenancies are the same as, or consist of or include part of, 
the premises comprised in the other.”’ 


Subject-matter 


For the defendant, reference was made to Lord Goddard, 
C.J.’s judgment in Gardiner v. Sevenoaks Rural District 
Council (1950), 66 T.L.R. (Pt. I) 1091; when deciding that 
artificial caves were “‘ premises”’ for the purposes of the 
Celluloid and Cinematograph Film Act, 1922 (a licence to 
store being therefore obligatory), the learned Lord Chief Justice 
observed that the word “ premises ” had come to mean “ real 
property of one sort or another’ ; but for an actual illustra- 
tion of incorporeal rights being covered by the expression, 
Whitley v. Stumbles [1930] A.C. 444 was relied upon. The 
respondent in that case, the tenant of an hotel in Devon, 
had claimed a new lease under the Landlord and Tenant Act, 
1927, s. 5; the old one had demised him the hotel “ together 
with the exclusive right of fishing ”’ a specified river within 
specified limits at a rental of £110 for the hotel and summer 
fishing rights, and an additional £55 a year for the winter 
fishing rights. He established the (then) necessary goodwill 
and inadequacy of monetary compensation, but the county 
court judge considered that by reason of the definition of 
“the holdings to which this Part of this Act applies” in 
s. 17 (1), namely, ‘‘ any Premises held under a lease . . . used 
partly or wholly for the carrying on thereat any trade or 
business . . .”’ he had no power to include fishing rights in 
the new lease. A Divisional Court allowed the tenant’s 
appeal and was upheld by the Court of Appeal, with whom 
the House of Lords now agreed. Lord Hailsham observed 
that in strict conveyancing language ‘‘ premises ’’ meant the 
subject-matter of the habendum ; that in some of the earlier 
sections of the Landlord and Tenant Act, 1927, it meant 
merely physical buildings, e.g., where there was reference to 
the premises being demolished or their being remodelled ; but 
that at other times it was clear that the Legislature was 
contemplating, rather than the buildings in which the trade 
is carried on, ‘‘ the whole of the subject-matter of the lease ”’ : 
not merely the actual buildings, but also the land surrounding 
them, the easements granted as appurtenant to them, and 


“e 


any other incorporeal hereditaments which may form part of 
the premises, in the strict legal sense of the term, which are 
the subject-matter of the habendum ; any other construction 
would defeat the plain purpose of the Act. 

As a matter of interest, the Court of Appeal had also 
taken the view that the county court judge could have ordered 
a new lease with fishing rights even if the definition did not 
cover them. The House of Lords did not go into this point. 
But this would be the position under Pt. IT of the Landlord 
and Tenant Act, 1954, with its express reference to “ rights 
enjoyed by the tenant in connection with the holding ”’ 
(s. 32 (3)) : see Re No. 1 Albemarle Street {1959} 2 W.L.R. 171 ; 
p. 112, ante (discussed at p. 194, ante). 


Mischief test 


But in both the above-named cases it is plain that what 
determined the interpretation was the object of the particular 
Act concerned. Inflammable matter must be safely stored ; 
a tenant’s working capital was to be preserved. So when 
Hodson, L.J., approached the problem in M. & J. S. Properties, 
Ltd. v. White by looking at the Rent Act, 1957—a decontrolling 
measure—and the setting in which it appeared, and found that 
the mischief aimed at by the proviso to s. 11 (2) was no 
doubt that a landlord might persuade a tenant to enter into 
an agreement for tenancy of substantially the same premises, 
or perhaps slightly smaller or larger premises, his conclusion 
was: “It seems to me that it is quite plain that it is on 
the face of it directed to premises which are capable of physical 
occupation, and is not directed to an incorporeal right or 
easement which may be added to the tenancy.’”’ And, having 
pointed out that this test was applied in the two cases 
mentioned, the learned lord justice described the right to use 
the garden as being “in the nature of a licence.” To hold 
otherwise, Hodson, L.J., went on to say, would or might 
lead to absurd results: where a building was divided into 
flats, occupants of different parts commonly have rights of 
access and communication, rights to deposit dustbins, rights 
to use telephones, etc., which, on the face of it, are not 
supposed to be the subject-matter of the proviso. 


Sharing 


It might be suggested that some distinction should be 
drawn between such incorporeal rights as are essential to the 
enjoyment of the demised premises as a dwelling-house and 
those which merely add to amenities, of which latter the right 
to share a garden would, of course, be an example. Though 
in the course of his judgment Hodson, L.J., expressed approval 
of a county court decision, Parperis v. Panteli (1958), 108 
L.J. 476, which the judge in the case before him had declined 
to follow, it seems unlikely that such a distinction will be 
drawn at Court of Appeal level. In Parperis v. Panteli the 
tenant sought to establish that the premises comprised in 
one of the tenancies included part of the premises comprised 
in the other because of a right to use a water-closet ; and the 
learned county court judge held that that right was not part 
of the premises because it was a mere licence. If the basis 
of the judgment had been that the use of the accommodation 
was not “an essential manifestation of living or residence ’’ 
—the language is that of Sir Raymond Evershed, M.R., (as he 
then was) in Hayward v. Marshall, Winchester v. Sharpe |1952 
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1 All E.R. 663 (C.A.), in which, when deciding that a right to use 
a kitchen and scullery for the purpose of drawing water and for 
boiling the washing once a week did not constitute a Neale v. 
Del Soto sharing, the court contrasted “living purposes ”’ rights 
with lesser rights—the prospects of developing such a distinc- 
tion would be brighter. But it so happens that, when illustrating 
the distinction, the learned Master of the Rolls cited bathrooms 
and lavatories as accommodation without which the “ living 
accommodation ’’ could be complete, and the ratio decidendi 
of Parperis v. Panteli was the “ mere licence ’’ consideration. 
The Neale v. Del Soto anomaly has since been dealt with by the 
Landlord and Tenant (Rent Control) Act, 1949, ss. 7 and 8 
(if accommodation shared with landlord, Furnished Houses 
(Rent Control) Act, 1946, applies; if with another tenant, 
principal Acts apply), but the reasoning of Hayward v. 
Marshall still provokes the thought that licences and in- 
corporeal rights vary, and that if the right dealt with in 
M. & J. S. Properties, Ltd. v. White had been a right to share 
a kitchen as an essential living-room a decision in favour of the 
tenant would not have been inconsistent with the purpose of 
the legislation. In one part of the judgment, indeed, Hodson, 
L.J., referred to that: purpose as “‘ to protect tenants in their 
physical occupation of premises rather than to protect such 
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subsidiary rights as may be attached to those premises ”’ 
a right to share a kitchen for meal purposes would, I submit, 
not be such a “ subsidiary right.” 


Physical occupation 

In this connection it is of interest to observe that judgments 
in these cases occasionally use the word “ subject-matter ” 
in different senses. When Lord Hailsham in Whitley y. 
Stumbles, supra, spoke of “ the subject-matter of the habendum 
of a lease’’ the expression included incorporeal rights : 
that subject-matter was the parcels, i.e., the hotel together with 
the exclusive right of fishing the stretch of river. In the 
recent case of De Jean v. Fletcher [1959} 1 W.L.R. 602 (C.A.) ; 
p. 25, ante (discussed at p. 300, ante), “‘ the subject-matter 
of the letting,” in Lord Evershed, M.R.’s judgment, did not 
include incorporeal rights ; but it included more than “ land 
and buildings,” namely, furniture. That it can include—as 
Lord Hailsham made it include—incorporeal rights is clearly 
brought out in the judgment of McCardie, J., in County 
Hotel & Wine Co., Ltd. v. London and North Western Railway 
Co. [1918] 2 K.B. 251, the learned judge’s deliberate use of 
the expression “ physical subject-matter’ implying that 
there is non-physical subject-matter. R.B. 


HERE AND THERE 


HAPPY RETURNS 

THE outstanding feature of the Easter sittings, which are now 
ending, was the shifting of personalities. Lord Denning, 
having attained the House of Lords, the goal which his 
admirers had so long desired and prophesied for him, seems 
to find difficulty in bringing himself to stay there and has 
paid a prolonged visit to the Court of Appeal. It is rather 
as if an ennobled former Member of the House of Commons 
were to hear in the Other Place an inner voice bidding him 
pull out on the trail again and make sudden vigorous forays 
into the old battlefield of his former struggles. It is as if 
departed heroes should return again to earth from the 
Elysian Fields, Arthur return again to Winchester from 
Avalon. But what shall we say of the return of Lord 
Goddard ? Still as good as new in vigour and better than 
new in maturity and self-confidence, he retired from the Bench 
at an age when most of his contemporaries have irrevocably 
declined (even if they are still alive) into the condition of 
lean and slippered pantaloon. What does he do then? He 
does not confine his horizon to the bounds of the golf course 
in some Home Counties suburbia or even to the studious walls 
of a library. He sails instead for South America, visits 
Chile, Peru, the Argentine, stares at the Pacific with the 
eagle eye of stout Cortes, sails back to Southampton, hastens 
from the docks to the Central Station to interrupt the express 
and reach London an hour ahead of his fellow passengers, just 
in time to attend, with the precision of a Phineas Fogg, 
Grand Night at the Inner Temple. Does he then need a 
holiday to recover from his holiday? By no means; the 
Court of Appeal requires reinforcement and he is ready to 
reinforce it. Never before has a Lord Chief Justice returned 
from retirement. Yet here he was, eighty-two years old, 


with his resignation only eight months behind him, presiding 
in Court of Appeal No. 2 and every inch his old self. The 
whole of his first day had been set aside for the hearing of the 
appeal in a case which had occupied five days at first instance. 


He disposed of it in an hour. It would be no use asking how, 
at his age, he manages to do it, and any reporter who tried 
would be in danger of receiving the answer which Father 
William eventually gave the persistent young man in the 
last verse of Alice’s recitation : 

‘““«T have answered three questions and that is enough ’. 

Said his father ‘ Don’t give yourself airs. Do you think I 
can listen all day to such stuff ? 

Be off or I’ll kick you downstairs ! 

Counsel with weak or wobbly arguments have sometimes 
had the impression of provoking almost precisely that reaction 
in court. 


>” 


ABSENT FRIENDS 


THE enlivening of the courts has obviously been Lord 
Goddard’s pleasure too long for him to renounce it. Others 
cannot discard their wigs and robes too quickly. Mr. Justice 
Barnard never made any secret of his intention to sit on the 
Bench not a day longer than his fifteen years and, sure 
enough, with precise punctuality he has just vanished from 
the courts into the freedom beyond. It is not generally 
remembered that he and Lord Denning and Mr. Justice 
Wallington were all appointed to the Bench on the same day 
in 1944 and all to the Divorce Division. Mr. Justice Barnard, 
who had practised there and whose father had practised there 
before him, was and remained at home. Lord Denning, who 
had not been bred there, was lucky enough to make an early 
escape. But Mr. Justice Wallington, by one of those quirks 
of misfortune which sometimes distort a legal career, never 
was released. He had started in the law as a solicitor. 
Coming to the Bar, he earned a high reputation in com- 
mercial practice. No one ever imagined that it would be 
very long before his judicial path would run through the 
same line of congenial country, but it never did. He has 
performed his duty faithfully and carefully but it has been 
more than suspected that he would have been a great deal 


happier elsewhere. Much of his time now is spent in the 
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friendly atmosphere of the Northern Circuit. Mr. Justice 
Hilbery’s sudden illness at Oxford earlier in the year deprived 
and still deprives the Queen’s Bench Division of the presence 
of its senior puisne, who after more than twenty years as a 
judge is still slim and upright and very little changed by 
He is up and about again and obviously very nearly 
Another absentee from the Queen’s Bench 


time. 
ready to return. 


IN WESTMINSTER 


HOUSE OF LORDS 


A. PROGRESS OF BILLS 
Read First Time: 
Hospital of St. Mary Magdalene and Other Charities (Newcastle- 
upon-Tyne) Charity Bill [H.C. 7th May. 
Hospital of St. Nicholas (Salisbury) Charity Bill [H.C. 
[7th May. 
Jesus Hospital (Rothwell) Charity Bill [H.C. 7th May. 
London County Council (Money) Bill [H.C.} [6th May. 
Mental Health Bill [H.C.} [7th May. 
Poor’s Coal Charity (Wavendon) Charity Bill [H.C.} 
(7th May. 
Kead Second Time: 
Street Offences Bill (|H.C. [5th May. 
Supreme Court of Judicature (Amendment) Bill [H.C. 
(5th May. 
Read Third Time: 
House Purchase and Housing Bill [H.C. [5th May. 


In Committee: 


Housing (Underground Rooms) Bill [H.C.| 
Town and Country Planning Bill [H.C. 


[6th May. 
(7th May. 


B. QUESTIONS 
RATING OF CHARITIES: PRITCHARD COMMITTEE REPORT 


IkArL BatuurstT said that the Report of the Pritchard Com- 
mittee on the Rating of Charities was expected in a matter of 
weeks, and arrangements would be made to publish it without 
delay; but, as strongly conflicting views had been put to the 
Committee, their recommendations might prove contentious 
and time might be needed before the Government were ready to 
announce their proposals. [oth May. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 

Read First Time: 

National Galleries of Scotland Bill [H.C.| 

To authorise the payment under section seven of the National 
Galleries of Scotland Act, 1906, out of moneys provided by 
Parliament, of expenditure incurred by the Board of Trustees 
for the National Galleries of Scotland in the performance of 
such functions, in addition to the management of the National 
Gallery and the National Portrait Gallery, as are conferred on 
them by or under that Act. 


[Sth May. 


Kead Second Time: 

[7th May. 
(7th May. 
[4th May. 


Halifax Corporation Bill [H.L.| 
Lancaster Corporation Bill (H.L.] 
Royal Wanstead School Bill [H.L.] 


Read Third Time: 


Fatal Accidents Bill (H.C. | 
Legitimacy Bill [H.C.| 


[8th May. 
[8th May. 
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is Mr. Justice Devlin, called away on a mission of profound 
and world-wide importance for which his clear, cool, hard 
intelligence and fearless personality make him peculiarly well 
fitted. It is a strange turn of events which makes him, as 
it were, temporary Chief Justice of Nyasaland. It would be 
stranger still if his brilliant abilities did not eventually carry 


him very high. RICHARD Roe. 


AND WHITEHALL 


B. QUESTIONS 
CAPITAL MURDER 


Mr. Rk. A. BurLer said that in the twelve months beginning 
21st March, 1957, seven persons were convicted of capital murdet 
under the Homicide Act, 1957, of whom three had the conviction 
reduced to manslaughter on appeal, three were executed and 
one was reprieved. In the succeeding twelve months eight 
persons were convicted of capital murder, of whom five were 
executed and three reprieved. 7th May. 


STATUTORY INSTRUMENTS 


County of Kincardine (Burn of Garrol) Water Order, 1959 
(S.I. 1959 No. 810.) 5d. 

Firemen’s Pension Scheme Order, 1959. (S.L. 
7d. 
Hill Cattle Subsidy (Breeding Herds) (England and Wales 
Payment (Variation) Order, 1959. (S.1. 1959 No. 774.) 5d 
Hill Cattle Subsidy (Breeding Herds) (Northern Ireland) Payment 
(Variation) Order, 1959. (S.1. 1959 No. 775.) 5d. 

Import Duty Drawbacks (No. 3) Order, 1959, (S.1. 1959 
No. 789.) 5d. 

Indian Military Widows’ and Orphans’ Fund (.\mendment 
Rules, 1959. (S.1. 1959 No. 772.) 6d. 

Kirkwall Town Council (Loch of Kirbister) Water Order, 
1959. (S.I. 1959 No. 812.) 5d. 

Leicester (Amendment of Local 
(S.1. 1959 No. 785.) 8d. 

London (Waiting and Loading) (Restriction) 
RKegulations, 1959. (S.1. 1959 No. 804.) 5d. 

London Traffic (Prescribed Routes) (Brentford and Chiswick 
Regulations, 1959. (S.I. 1959 No. 795.) 4d. 

London Traffic (Prescribed Routes) (East Ham) Kegulations, 
1959. (S.I. 1959 No. 803.) 4d. 

London Traffic (Prescribed Routes) (Hampstead) Regulations, 
1959. (S.1. 1959 No. 796.) 4d. 

London Traffic (Prohibition of Cycling in Pedestrian Subways 
(Ilford) Regulations, 1959. (S.1. 1959 No. 805.) 5d. 

London Traffic (Prohibition of Waiting) (Nazeing) (Itkevocation 
Regulations, 1959. (S.I. 1959 No. 797.) 4d. 

London Traffic (Prohibition of Waiting) (Oxted, Surrey) Kegula- 
tions, 1959. (S.1. 1959 No. 798.) 5d. 

London Traffic (Weight Restriction) 
1959. (S.I. 1959 No. 799.) 5d. 

Orkney County Council (Loch of Kirbister) Water Order, 1959 
(S.1. 1959 No. 811.) 5d. 

Draft Post-War Credit (Income Tax) Kegulations, 1959. 5d. 

Sheffield-Grimsby Trunk Road (Cottagers Plat Diversion 
Order, 1959.- (S.I. 1959 No. 776.) 5d. 

Stopping up of Highways (County of Chester) (No. 11 
1959. (S.1. 1959 No. 777.) 5d. 

Stopping up of Highways (County of Devon) (No. 1) Order, 1959 
(S.I. 1959 No. 779.) 5d. 

Stopping up of Highways (County of Kent) (No. 10) Order, 1959 
(S.1. 1959 No. 780.) 5d. 

Stopping up of Highways (London) (No. 16) 
(S.I. 1959 No. 784.) 4d. 

Stopping up of Highways (London) (No. 17) Order, 1959 
(S.I. 1959 No. 782.) 5d. 

Stopping up of Highways (County of Oxford) (No. 1 
1959. (S.I. 1959 No. 778.) 5d. 


1959 No. 802 


Enactments) Order, 1959. 


(Amendment 


(Denham) Regulations, 


Order, 


Order, 1959 


Order, 
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Stopping up of Highways (Borough and County of the Town of 
Poole) (No. 2) Order, 1959. (S.I. 1959 No. 781.) 5d. 

Stopping up of Highways (County of Stafford) (No. 7) Order, 
1959. (S.I. 1959 No. 783.) 5d. 

Wages Regulation (Ketail Bread and Flour Confectionery) 
(England and Wales) (Amendment) Order, 1959. (S.I. 1959 
No. 787.) 5d. 

West Cheshire 
No. 786.) 5d. 


Water Board Order, 1959. (S.I. 1959 


SELECTED APPOINTED DAYS 
April 
Ist Adoption Act, 1958. 
Adoption (County Court) Rules, 1959. (S.1.1959~ 0. 480.) 
Adoption (High Court) Rules, 1959. (S.1. 1959 No. 479.) 
Adoption (Juvenile Court) Rules, 1959. (S.1. 1959 No. 504.) 
Children Act, 1958. 
Drainage Rates Act, 1958. 
Local Government Act, 1958, ss. 9 to 14, 57, 58 and 
Sched. IX. 
Registration of Births, Deaths and Marriages (Special 
Provisions) Act, 1957. 
Rules of the Supreme Court (No. 1), 1959. (S.I. 1959 
No. 450.) 
Tribunals and Inquiries Act, 1958, ss. 8, 9 and 12. 
Tribunals and Inquiries (Revenue Tribunals) Order, 1959. 
(S.I. 1959 No. 452.) 
6th Opencast Coal (Registration of Orders) Rules, 1959. (S.I. 
1959 No. 481.) 
8th National Insurance (Unemployment and _ Sickness 
Benefit) Amendment Provisional Regulations, 1959. 
(S.I. 1959 No. 615.) 


POOR PRISONERS’ DEFENCE ACT, 1930 

1. The Council of The Law Society understand that difficulty 
has been experienced in the past by the Central Criminal Court in 
obtaining the services of a solicitor to undertake at short notice 
the defence of an accused person granted a defence certificate 
under s. 1 (1) of the Poor Prisoners’ Defence Act, 1930, where the 
application for legal aid is not received by the clerk of the court 
until the opening day of sessions or between that day and the 
day when the case is listed for trial. The Recorder of London 
has accordingly approved the following scheme designed to 
relieve the Central Criminal Court of the burden of endeavouring 
to obtain at short notice the services of a solicitor willing to 
undertake the defence of a poor prisoner committed for trial to 
the Central Criminal Court. 

2. (a) Where an application for a defence certificate is received 
and granted by the Central Criminal Court prior to the opening 
day of sessions, the clerk of the court will make the necessary 
arrangements for a solicitor to undertake the defence of the 
accused. 

(6) Where an application for a defence certificate is received 
and granted by the Central Criminal Court on the opening day of 
sessions or between that day and the commencement of trial of the 
accused, the clerk of the court will notify The Law Society, who 
will be responsible for making the necessary arrangements to enable 
the accused to be represented by a solicitor. The Law Society 
will maintain the same list of solicitors willing to undertake the 
defence of poor prisoners as that maintained by the Central 
Criminal Court. Solicitors on the list will be asked by The Law 
Society to deal with urgent cases upon a rota basis and, so far as 
possible, solicitors will be warned in advance that they are likely 
to be the next to be asked to deal with an urgent case. 

3. The Poor Prisoners’ (Counsel and Solicitors) Rules, 1931, 
require the clerk of the court to maintain a list of solicitors who 
are willing to undertake the defence of poor prisoners. The 
existing list maintained by the Central Criminal Court is out of 
date in that it contains the names of many solicitors who no 
longer undertake the defence of poor prisoners, and it does not 
include the names of all solicitors who in fact appear at the 
Central Criminal Court on behalf of poor prisoners. It is, 
therefore, proposed to take this opportunity of bringing the list 
required to be maintained by the clerk of the court up to date 
so that a copy may be kept both by the clerk of the court and 
by The Law Society. 
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Purchase Tax (No. 1) Order, 1959. (S.1. 1959 No. 641.) 
9th Foreign Compensation (Egypt) (Determination and 
Registration of Claims) Order, 1959. (S.I. 1959 
No. 625.) 
10th Exchange Control (Authorised Dealers) Order, 1959, 
(S.I. 1959 No. 644.) 
Exchange Control (Authorised Depositaries) Order, 1959, 
(S.I. 1959 No. 645.) 
Governors’ Pensions (Maximum Amounts) Order, 1959, 
(S.I. 1959 No. 623.) 
13th Foreign Compensation Commission (Egyptian Claims) 
Rules, 1959. (S.I. 1959 No. 640.) 
17th Adoption Agencies Regulations, 1959. (S.I. 1959 No. 639) 
20th Official Secrets (Prohibited Places) Order, 1959. (SI. 
1959 No. 705.) 
27th Food Standards (Ice-Cream) Regulations, 1959. (S.I. 
1959 No. 472.) 
Ice Cream (Heat Treatment, etc.) Regulations, 1959. 
(S.I. 1959 No. 734.) 
Labelling of Food (Amendment) 
(S.I. 1959 No. 471.) 


Regulations, 1959. 


May 
3rd Employment of Young Persons (Lron and Steel Industry) 
Regulations, 1959. (S.1. 1959 No. 756.) 
1ith Therapeutic Substances (Control of Sale and Supply) 
Regulations, 1959. (S.I. 1959 No. 732.) 
Fabrics (Misdescription) Regulations, 1959. (S.I. 1959 
No. 616.) 


All solicitors willing to undertake the defence of poor prisoners 
at the Central Criminal Court are accordingly requested to 
submit their names and addresses to the clerk of the court, Central 
Criminal Court, Old Bailey, London, E.C.4, not later than 
31st May, 1959. Solicitors who are in fact already on the list 
maintained by the Central Criminal Court are nevertheless 
requested to re-submit their names and addresses. This is 
important because as from 8th September, 1959, the existing list 
will become non-effective and the new list will be operated both 
by the Central Criminal Court and, in appropriate cases, by 
The Law Society. 


LEGAL AID: ASSESSMENT OF RESOURCES (INFANTS) 

Regulation 5 (1) of the Legal Aid (Assessment of Resources) 
Regulations, 1950 (S.I. 1950 No. 1358), provides, infer alia, that 
where an application for a civil aid certificate is made by or on 
behalf of an infant, there may, in addition to the resources of the 
infant, be taken into account by the National Assistance Board 
the disposable income and disposable capital of certain other 
defined persons. We understand from the Board that although, 
in the last analysis, cases must be treated on their individual 
merits, in considering those merits the following broad principles 
are followed : 

(1) If the infant has not yet attained the age of fifteen and 
is therefore included in the definition of a ‘‘ dependent child ” 
(ibid, reg. 1 (2)] the resources of the parents would normally be 
taken into account irrespective of the size of those resources. 

(2) If the infant has attained the age of fifteen, the parents’ 
resources would normally only be taken into account if they 
were appreciably in excess of either of the upper limits (dispos- 
able income £420, disposable capital £500) for legal aid. 


BROADCASTS ON THE RULE OF LAW 
Mr. Norman Marsh, Secretary-General of the International 
Commission of Jurists, Fellow of University College, Oxford, 
will give two radio talks on the subject of the rule of law on 
Wednesday, 20th May, at 9.40 p.m., and on Saturday, 30th May, 
at 8.25 p.m., in the Third Programme. In the first talk he will 
speak generally of what the rule of law implies and of the rdle 
of lawyers in realising it; in the second, he will discuss certain 

specific problems and some methods of solving them. 
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NOTES OF CASES 


The Notes of Cases in this issue are 





blished by g t with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


CHARITY: RELIGION: CHARITABLE AND 
NON-CHARITABLE PURPOSES: STATUTORY 
VALIDATION 


Leahy v. Attorney-General for New South Wales and Others 


Viscount Simonds, Lord Morton of Henryton, Lord Cohen, 
Lord Somervell of Harrow, Lord Denning 


20th April, 1959 
Appeal from the High Court of Australia. 


The testator, Francis George Leahy, who died on 11th January, 
1955, by his will, made on 16th February, 1954, provided : 
‘3. As to my property known as ‘ Elmslea’ .. . upon trust for 
such Order of Nuns of the Catholic Church or the Christian 
Brothers as my executors and trustees shall select... 5. As to 
all the rest and residue of my estate both real and personal... 
upon trust to use the income as well as the capital to arise from 
any sale thereof in the provision of amenities in such convents 
as my said executors and trustees shall select . . . the receipt of 
the Reverend Mother . . . of that particular Order of Nuns or 
convent shall be a sufficient discharge . . . for any payment under 
this clause.” It was not disputed that the phrase “‘ orders of 
nuns’ was not used in its strict canonical sense, but included 
congregations of sisters, and among the orders were contemplative 
orders, which were not regarded as charitable in the legal sense 
of that word. By s. 37p of the Conveyancing Act, 1919-1954, 
of New South Wales: ‘“ (1) No trust shall be held invalid by 
reason that some non-charitable and invalid purpose as well as 
some charitable purpose is or could be deemed to be included in 
any of the purposes to or for which an application of the trust 
funds or any part thereof is by such trust directed or allowed.” 
On an originating summons issued by the trustees, respondents 
to this appeal, to have determined the validity of the dispositions 
in cll. 3 and 5, Myers, J., in the Supreme Court of ‘New South 
Wales held that the gift in cl. 3 was an absolute gift to the order 
selected and was valid, but that the disposition of residue in 
cl. 5 was invalid in that it involved the devotion of property to 
purposes not necessarily charitable for a period longer than that 
permitted by the rule against perpetuities and was not, in his 
opinion, saved by s. 37p of the Conveyancing Act. On appeal 
the High Court of Australia, on 11th March, 1958, affirmed the 
order of Myers, J., in regard to cl. 3 and held that in any case it 
was saved by s. 37p, but they allowed the appeal in regard to 
cl. 5, holding that it was saved from invalidity by the section. 
The testator’s widow and children appealed from that order to 
the Queen in Council. 


ViscoUNT SIMONDS, giving the judgment, said that the gift in 
cl. 5 was saved from invalidity by s. 37p of the Conveyancing 
Act. That section applied not only where a testator had expressly 
indicated alternative purposes, the one charitable and the other 
non-charitable or not necessarily charitable, but applied also 
where, as here, the gift was for a purpose described in a com- 
pendious expression embracing both charitable and _ non- 
charitable purposes, for both orders of nuns, the charitable and 
non-charitable—active and contemplative, the valid and the 
invalid—were embraced in the single phrase ‘“‘ orders of nuns.” 
In ve Belcher {1950] V.L.R. 11 could not be supported. With 
regard to cl. 3, there were ample indications in this case to 
displace the prima facie conclusion that the gift in that clause 
was to the individual members of the selected order of nuns or 
christian brothers at the date of the testator’s death so that they 
could together dispose of it as they thought fit. The dominant 
and sufficiently expressed intention of the testator was that the 
gift in the clause was to be an endowment of the order or orders 
selected to be held as an endowment, and that, as the order or 
orders were according to their form perpetual, the gift must, if 
it was to a non-charitable order, fail. The gift made by cl. 3 was, 
therefore, valid by reason only of the provisions of s. 37p, and 
the power of selection given by the clause to the trustees did not 


extend to contemplative orders of nuns. Jn ve Macaulay's 
Estate (reported as a footnote to In ve Price {1943} Ch. 422, 435 
was of paramount authority. His lordship also referred, inte 
alia, to Morice v. Bishop of Durham (1804), 9 Ves. 399; (1805), 
10 Ves. 522; Cocks v. Manners (1871), L.R. 12 Eq. 574; In re 
Ray’s Will Trusts [1936] Ch. 520; In ve Drummond {1914 
2 Ch. 90, and In re Cain (deceased) {1950} V.L.R. 382, in which 
last cited case Dean, J., had made an exhaustive examination of 
the relevant case law which must prove of great value in similar 
cases. Appeal dismissed. The costs of all parties would be 
paid out of the estate of the testator. The costs of all the 
respondents would be taxed as between solicitor and clients. 


APPEARANCES: A. B. Kerrigan, Q.C., and D. S. Hicks (both of 
Australia) (Waterhouse & Co.); Nigel Bowen (Australia) and 
J.G. Le Quesne (for the A.-G. for N.S.W.) (Light and Fulton) ; 
B. P. MacFarlane, Q.C., and D. G. McGregor (both of Australia) 
(Bell, Brodrick & Gray). 


(Reported by Cuartes Crayton, Esq., Barrister-at-Law]) [2 W.L.R. 722 


House of Lords 


RATING: SECTION 8 RELIEF : MEANING OF SOCIAL 
WELFARE 


Skegness Urban District Council v. Derbyshire Miners’ 
Welfare Committee 


Viscount Simonds, Lord Morton of Henryton, Lord Reid, 
Lord Keith of Avonholm and Lord Denning. 30th April, 1959 


Appeal from the Court of Appeal ([{1958] 1 O.B. 298; 102 
SOE. J. 973). 


The committee occupied certain hereditaments in the urban 
district of Skegness. In the rate book for the year ending 
Ist March, 1956, the committee were shown as the occupiers 
of these hereditaments described as “ holiday camp and premises ”’ 
with a rateable value of £1,476 and the rate payable was 
£1,758 18s. In the following year they were shown as occupiers 
of the same hereditament, but the rateable value was shown as 
£3,800 and the amount of the rate as £3,040. Against this 
assessment they appealed to quarter sessions where the decision 
was against them and they then appealed to the Queen’s Bench 
Division. In the case stated it was said that the following 
facts were proved or admitted (i) that the committee were in 
fact the trustees of a trust known as the Derbyshire Miners’ 
Welfare Convalescent Home and Holiday Centre ; (ii) that “‘ the 
Derbyshire Miners’ Welfare Committee ’’ was the short name 
by which they were generally known ; and (iii) that at all material 
times they occupied the hereditament (and a further hereditament 
used as a convalescent home) for the purpose of a convalescent 
home and holiday camp for the use of workers in coal mines in 
Derbyshire (exclusive of South Derbyshire). Details -of the 
hereditament and particulars of the buildings on it were given 
and it was stated that the camp was provided by the social 
welfare organisation set up under s. 13 of the Miners’ Welfare 
Act, 1952, which obtained the necessary funds from the National 
Coal Board. It was found that the organisation only made 
grants for capital expenditure and that it had always been their 
practice in doing so to make it a condition that the trustees would 
be responsible for maintenance and operational expenses. It 
was further found that the centre was being run by trustees who 
sought to make neither a profit nor a loss on their operations 
It was found that it was the subject of an order made by the 
Charity Commission in 1953. Reference was made to various 
admissions, viz., that the only persons attending the holiday 
centre were workers in coal mines in Derbyshire (excluding 
South Derbyshire), their wives and children, but that, if all the 
vacancies were not filled by these persons, they were filled by 
applicants from other coal fields, that generally there were no 
such vacancies, that a charge varying from £5 15s. for an adult 
to {1 10s. for a small child was made for a week's holiday 
accommodation and full board (the charge including the retur) 
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fare to Skegness) and that drinks and other refreshments were 
sold to persons staying at the holiday centre, alcoholic drinks 
being obtained by such persons as members of a club and in 
winter by local residents who became members of the club; a 
substantial profit was made out of the supply of drink, but the 
charge for accommodation was so fixed that, taking all the opera- 
tions together, neither a profit nor a loss was made. Quarter sessions 
proceeded on the footing that the trust on which the hereditament 
was held was that created by the scheme made by the Charity 
Commissioners, but nevertheless the justices thought they were 
not precluded from saying it was not charitable and not 
otherwise concerned with the advancement of social welfare 
within s. 8 (1) (a) of the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955. In the Divisional Court it was said for 
the first time and not denied that the governing document was 
not the scheme of the Charity Commissioners but a lease of 
6th December, 1940, which had not been previously produced. 
The scheme was now ignored and no communication was made 
either to the Charity Commissioners or the Attorney-General. 
The trustees abandoned the argument that the trust was 
charitable. Under the lease, the lessors were described as ‘‘ the 
trustees on behalf of the Derbyshire District Miners’ Welfare 
Committee ’’ and the lessees were described as “ the trustees on 
behalf of the Derbyshire District Miners’ Holiday Camp.’’ Both 
the Divisional Court and the Court of Appeal held that the 
committee were entitled to rating relief under s. 8 of the 
1955 Act as being concerned with the advancement of social 
welfare within s. 8 (1) (a). The rating authority appealed to the 
House of Lords. 


Viscount SIMONDS said that it was not clear what was the 
organisation whose main objects had to be considered but, 
whatever it was, its main object was nothing else but the provision 
of a holiday centre such as was described in the case stated. If so, 
the question was whether such a provision was concerned with the 
advancement of social welfare. It admitted of only one answer. 
It would be a strange definition of social welfare which was not 
wide enough to include what was, under modern conditions, 
widely regarded as so important to happiness and general well- 
being as a so-called holiday centre. The appellants relied on 
the fact that the holiday centre was provided and maintained 
by a statutory levy or by contributions from the National Coal 
Board, so far as it was not maintained at the expense of those 
who used it. They urged that a trust could not be regarded as 
charitable if it was not created by the benevolence of a donor and 
that that element was absent here. Next, it was said that, 
just as benevolence or altruism was a necessary element in legal 
charity, so an object of an organisation could not be regarded 
as ‘‘ otherwise concerned with the advancement of social welfare ”’ 
unless it too had such an element. Neither of these propositions 
was acceptable. The crucial test was the purpose to which the 
money was devoted, not the source from which it was derived : 
A.-G. v. Eastlake (1853), 11 Hare 205. Next it was argued 
that the provision of a holiday centre here did not advance 
social welfare because it benefited only a limited class of the 
community. Kecourse was had to the analogy of charity law. 
But there was no justification for supposing that the legislature 
intended to import the highly artificial considerations of charity 
law into the latter part of the subsection. It was also argued 
that there was a distinction between the “ advancement ’’ of 
social welfare and its provision and that here the main object 
of the organisation was merely the provision of a holiday centre. 
But the provision of a holiday centre was precisely concerned 
with the advancement of social welfare. The Charity Com- 
missioners were willing (as were counsel for the appellants and 
respondents), so long as their position was not prejudiced, that 
the case should be decided on the footing on which the case 
was decided in the courts below. In these circumstances, their 
lordships would take the unusual and generally undesirable 
course of deciding the case on what might, after all, prove to be 
a false assumption. The appeal should be dismissed. 


The other noble and learned lords agreed with this conclusion. 
Appeal dismissed. 


APPEARANCES: Siy Arthur Comyns Carr, Q.C., and Scholfield, 
Q.C. (Wrentmore & Son) ; Cross,Q.C., and J. M. Milne (Donald H. 
Haslam for Lawrence C. Jenkins, Nottingham); Brunyate 
(Treasury Solicitor). ; 


(Reported by F. H. Cowpgr, Fsq., Barrister-at-Law] 


[2 W.L.R. 711 
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Court of Appeal 


LANDLORD AND TENANT: COVENANT TO 
REPAIR: “ STRUCTURAL REPAIR OF A 
SUBSTANTIAL NATURE ” 


Granada Theatres, Ltd. v. Freehold Investment 
(Leytonstone), Ltd. 


Jenkins, Romer and Ormerod, L.JJ. 23rd March, 1959 
Appeal from Vaisey, J. (,1958] 1 W.L.R. 845 ; 102 Sor. J. 563). 


By cl. 2 (3) of a lease made in 1941 of a cinema the tenants 
covenanted to keep the demised premises “‘ in good and substantial 
repair and condition and properly decorated . but nothing 
in this clause contained shall render the [tenants] liable for 
structural repairs of a substantial nature to the main walls 
roof foundations or main drains of the demised buildings.’’ By 
cl. 3 (2) the landlords covenanted, except so far as the tenants 
were liable under their covenants, to ‘‘ repair maintain and 
keep the main structure walls roofs and drains of the demised 
premises in good structural repair and condition.” On 
13th December, 1954, the lease was assigned to the plaintiffs 
(the tenants). The roof being in disrepair and the cement 
rendering and brickwork of the front main elevation being 
defective, the tenants, on 31st January, 1955, served a schedule 
of dilapidations on the landlords in respect of these. Long 
negotiations followed. The tenants contended that the roof 
required reroofing at a cost of £961. The landlords, on the other 
hand, alleged that they had obtained a tender of £130 10s. for 
the work, and that £961 was excessive. The landlords further 
contended that the repairs were the liability of the tenants, 
being due to the failure of the tenants’ predecessors in title to 
keep the premises in good repair in accordance with their repairing 
covenants. The tenants required the landlords to furnish their 
surveyor with a written specification of the repairs the landlords 
proposed to do. The landlords failed to do so but, after a long 
correspondence, on 19th September, 1955, on their instructions, 
a builder with his men entered on the premises and started to 
repair the roof. They were ordered off the premises by the tenants, 
who subsequently did the repairs themselves at a cost of £961. 
The tenants thereupon brought an action seeking (a) to recover 
£961 as damages for breach of the landlords’ covenant to repair 
the roof; (b) a declaration that the landlords were liable to repair 
the front elevation. Vaisey, J., gave judgment for the tenants, 
holding that the repairs both to the roof and the front elevation 
of the premises were structural repairs of a substantial nature. 
He, however, held, as the evidence of the cost of effecting the 
repairs was unsatisfactory, that there must be an inquiry as to 
damages. The landlords appealed. Cur. adv. vult. 


Jenkins, L.J., said that he agreed with the judge that making 
good the rendering and brickwork of the front elevation were 
structural repairs of a substantial nature and fell within the 
landlords’ covenant to repair. Further, he saw no sufficient 
reason for differing from the view taken by the judge that the 
roof repairs also fell within the landlords’ repairing covenant. 
The next question to be determined was on the contention that 
the alleged breaches of the landlords’ repairing covenant were no 
more than an accumulation of individual breaches of the lessees’ 
repairing covenant, and consequently, that the tenants here could 
not recover. It appeared to him (his lordship) that this con- 
tention failed for a number of reasons. But it was clear, in 
view of the very short time which elapsed between the assignment 
to the tenants and the service of the schedule of dilapidations, 
that no appreciable part of the disrepair could have been attri- 
butable to breaches of the lessees’ covenant to repair committed 
by the plaintiffs as tenants themselves. In his judgment that 
in itself was sufficient to dispose of the argument. There re- 
mained for consideration, with respect to the repair to the main 
roof of the cinema, the landlords’ contention to the effect that the 
landlords were, and had at all material times been, ready and 
willing to carry out the requisite repairs in accordance with the 
landlords’ covenant in cl. 3 (2) of the lease, but were prevented 
from doing so by the tenants. On this aspect of the case he 
(his lordship) was in the minority. The majority of their lord- 
ships took the view that, assuming that the repairs which the 
landlords’ builder proposed to do would have been a sufficient 
compliance with the landlords’ repairing covenant had he been 
allowed to complete it, then the tenants’ claim must fail so far as 
the main roof was concerned. The judge expressed no finding 
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one way or other on this question, and, accordingly, there must 
be a reference back to the judge for a finding on this question. 


ROMER and OrMEROD, L.JJ., delivered judgments concurring 
with the judgment of Jenkins, L.J., except on the last point 
where their conclusion is stated in Jenkins, L.J.’s judgment. 


APPEARANCES: H. Heathcote-Wiliams, Q.C., and John 
Vinelott (Harewood & Co.) ; R. E. Megarry, Q.C., and Oliver Lodge 
(E. F. Turner & Sons). 

(Reported by J. A. Grirritus, Esq., Barrister-at-Law] {1 W.L.R. 570 
PRACTICE : SERVICE OUT OF JURISDICTION : 
WHETHER CLAIM ARISING OUT OF BREACH OF 

CONTRACT 
Matthews v. Kuwait Bechtel Corporation 
Sellers and Willmer, L.JJ. 8th April, 1959 

Appeal from McNair, J., in chambers. 

The plaintiff, while working as a foreman millwright for the 
defendants in Kuwait under a service agreement made in England 
and to be “‘ construed and have effect in all respects in accordance 
with the law of England,” suffered personal injury by falling into 
atrench. He started proceedings in England, claiming damages 
from the defendants and alleging that they were in breach of their 
common-law duty, under the contract of service, to take all reason- 
able care, by themselves or their servants or agents, for the safety 
of their employees. The defendants having no residence in 
England but an office in Panama, the plaintiff obtained leave to 
serve the writ out of the jurisdiction, under R.S.C., Ord. 11, 
r. 1 (e), and the writ was served in Panama. The defendants 
appealed, contending that the plaintiff's cause of action was in 
tort and not in contract, and therefore Ord. 11, r. 1 (e), had no 
application and the service of the writ out of the jurisdiction 
should be set aside. 

SELLERS, L.J., said that the right of the plaintiff to invoke the 
procedure under Ord. 11 was dependent on whether the action 
which he sought to bring was one in respect of a breach of contract 
and turned on whether the matter of which he complained was 
the subject of a contract, or whether, as the defendants alleged, 
it was only a matter of liability in tort. The argument of counsel 
for the defendants was that the common law had imposed certain 
duties on employers in regard to the safety of the workman in 
the course of his work, but the obligation so imposed, it was said, 
was entirely in tort. That the duties arose from the common 
law was established. The question was whether those duties 
were contractual duties. The authorities showed that they 
might be implied terms of the contract, attached to or incor- 
porated in the contract. It was at the election of the workman 
in circumstances such as the present whether, relying on the 
recognised common-law duties, he would sue in contract or sue 
in tort. In this case, if it suited his purpose, he might sue in 
contract. It might be that that would have a somewhat limiting 
effect on his rights against the employer as compared with his 
more extensive right at common law if he sued in tort. The 
authorities seemed to establish that on the facts of this case an 
action did lie in contract and on the basis of the implied terms 
which the plaintiff sought to invoke. If he established a breach 
of those terms then he would appear to have a cause of action 
entitling him to damages. The view taken by the master and 
the judge was the correct view and should not be interfered with. 
Therefore, the appeal must be dismissed. 


WILLMER, L.J., agreed. 


APPEARANCES: John Stocker (L. Bingham & Co.) ; Geoffrey 
Howe (Denton, Hall & Burgin). 
[Reported by J. D. Pennincton, Esq., Barrister-at-Law] [2 W.L.R. 702 


Queen’s Bench Division 


PRACTICE: VEXATIOUS PROCEEDINGS: MATTERS 
TO BE TAKEN INTO CONSIDERATION 
In re Vernazza 
Lord Parker, C.J., Donovan and Salmon, JJ. 
Motion. 


The Attorney-General moved the court for an order under 
s. 51 (1) of the Supreme Court of Judicature (Consolidation) 


9th April, 1959 


[Vol. 103] 393 


Act, 1925, that no legal proceedings should without the leave of 
the High Court or a judge thereof be instituted by the respondent, 
on the grounds that he had habitually and persistently, and 
without any reasonable ground, instituted vexatious legal 
proceedings. 


LorpD PaRKER, C.J., said that counsel for the respondent had 
submitted that this case did not come within the section on thi 
ground that no action or other proceedings could be said to be 
vexatious if the statement of claim or other process that started 
the proceedings disclosed a cause of action. That contention 
was wrong. In considering whether any proceedings were 
vexatious one was entitled to, and ought to, look at the whole 
history of the matter, and it was not determined by whether 
the pleading disclosed a cause of action. Indeed, that was the 
principle applied under the rules of court when application was 
made to strike out a pleading. Though the pleading might be 
in order, the court, in its inherent jurisdiction, was entitled to 
look at affidavits as to the history of the matter, and if, in the 
light of that history, the action was vexatious, the pleading could 
be struck out and the action dismissed. ‘This was a clear case 
and there must be the order prayed. 


DoNOVAN and SaLmon, JJ., agreed. 


APPEARANCES: Sivy Reginald Manningham-Buller, O.C., A.-G., 
and J. R. Cumming-Bruce (Treasury Solicitor); Arthur Bagnall 
(Official Solicitor). 

[Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 622 


NUISANCE : UNMUZZLED FEROCIOUS DOG : 
GREYHOUNDS EXERCISED ON HIGHWAY ON LEADS : 
WHETHER AT LARGE 
Ross v. Evans 
Lord Parker, C.J., Donovan and Salmon, JJ. 
17th April, 1959 

Case stated by Gore justices. 

The defendant was charged with two offences under s. 54 (2 
of the Metropolitan Police Act, 1839, by suffering an unmuzzled 
ferocious dog to be at large in a public thoroughfare on two 
occasions at Harrow in February and March, 1958. The justices 
found that the defendant on the occasions in question was 
exercising a number of greyhounds in a public street. The dogs 
were on leads but on each occasion one of them, which the 
defendant made no effort to control, jumped up and bit a passer 
by. They held that on each occasion the offending dog, although 
on a lead, was “ at large’”’ within the meaning of s. 54 (2) and, 
accordingly, found both offences proved. The defendant 
appealed. 

LorD ParKER, C.J., said that he was quite satisfied that 
an offence was not committed under s. 54 (2) where a person 
had the physical means of controlling a dog but did not do so. 
The subsection was aimed at the case where a person had no 
physical control of the dog at all. It might well be that, if a 
person had a dog on a lead so long that the control over the dog 
could be said to be minimal, then the dog could to all intents and 
purposes be said to be at large. But that was not this case. 
Here the person in charge had the means of controlling the dog 
but did not do so. The justices were wrong in convicting the 
defendant and the appeal must be allowed. 


Donovan, J., in a concurring judgment, said that the question 
was purely one of the construction of s. 54 (2). If the Legislature 
intended it to apply to a dog on a lead giving less than complet: 
control over it similar language could have been used to that in 
s. 54 (4). There was no evidence here that the lead or leads were 
so extravagantly long as to leave the dog practically at large and 
it was not possible to say that a dog on a lead such as described 
in the case was at large within the meaning of s. 54 (2). The 
appeal must be allowed. He heard that there was some byclaw 
which could be invoked in this district to stop a repetition of thes« 
incidents. 


SALMON, J., agreed. 


APPEARANCES: Stephen Stewart (Darracotis); H. Pownall 
(Solicitor, Metropolitan Police). 
(Reported by Mrs. E. M. Wettwoon, Barrister-at-Law] [2 W.L.R. 699 
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NOTES AND 


CONTROL ACT, 1947: ENTRIES IN 
REGISTERS 
The requirements relating to registration of addresses and the 
recording of mandates for interest or dividends were amended on 
6th May to read as follows 


EXCHANGE 


Permission is not required or is hereby given [by the Bank 
of England} for the entry of an address in a Register in the 
United Kingdom where the address is: 

(a) in any form of transfer, application, subscription or 
request for registration, conversion or change of address 
lodged by an Authorised Depositary or by a bank in the 
Irish Kepublic, a member in the [rish Republic of a Stock 
Exchange in the Irish Republic or of the Provincial Brokers’ 
Stock Exchange or a solicitor practising in the Irish Republic, 
Or 

(6) in the Scheduled Territories, or 

(c) in substitution for another address outside the 
Scheduled Territories provided that, where the new address 
is in Denmark (including the Faroe Islands and Greenland), 
Norway or Sweden, the old address was in one of those 
countries. 

In all other cases the permission of the Bank of England is 
required 

A Registrar is permitted to record a mandate for the payment of 
interest or dividends given by a holder whose registered address 
is outside the Scheduled Territories in favour of any person 
whether resident inside or outside the Scheduled Territories. 
In any other circumstances the permission of the Bank of England 
should be obtained before a mandate is recorded in favour of a 
person resident outside the Scheduled Territories. 


LAW SOCIETY’S INTERMEDIATE EXAMINATION 

Of the 249 candidates who sat for The Law Society’s Inter- 
mediate Examination (Law Portion) in March, 1959, 129 passed. 
In the Trust Accounts and Book-keeping Portion, 303 candidates 
were successful out of an entry of 543. 

The Council of The Law Society awarded the Herbert Ruse 
Prize, value £12, to Mr. P. F. Wise and Mr. S. K. Arnold, both 
of Sheffield. 


LORD SHAWCROSS: LIFE PEER 


Lord Shawcross was introduced in the House of Lords on 
6th May as a life peer. His sponsors were Lord Pakenham and 
Lord Cohen of Birkenhead. 


Societies 


The president of THE Law Society, Mr. Leslie E. Peppiatt, 
gave a luncheon party on 27th April. The guests were: 
Lord Justice Morris, Sir Paul Sinker, Col. Sir William Leggatt, 
Sir Robert Speed, Mr. A. C. Grover, Mr. W. L. Barrows, Sir Ian 
Yeaman, Mr. C. H. Scott and Sir Thomas Lund. 


The MONMOUTHSHIRE INCORPORATED LAw Society held its 
71st annual general meeting at the Law Library, Law Courts, 
Newport, on 24th April. Mr. Howard M. Everett was elected 
president for the ensuing year, and other officers elected were : 
Mr. J. Bernard Rogers and Mr. Victor R. Pugsley, vice-presidents ; 
Mr. Norman Moses, ex-president ; Mr. J. Kenneth Wood, hon. 
treasurer; Mr. J. Bernard Rogers, hon. librarian; and Mr. W. 
Pitt Lewis, hon. secretary. 


The Soricitors’ Company held its annual livery dinner at 
the Mansion House on 27th April with the Master, Mr. E. Bryden 
Besant, in the chair. The Lord Mayor and the Sheriffs attended, 
and other guests included : Lord Parker, C.J., Mr. Justice Sachs, 
Mr. Leslie E. Peppiatt (president of The Law Society), Mr. Gerald 
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NEWS 


Gardiner, Q.C. (chairman of the General Council of the Bar), 
and Mr. Kk. Marshall (hon. secretary of the Association of 
Provincial Law Societies) 


Honours and Appointments 

Mr. Bb. W. Botuam has been appointed assistant solicitor to 
Chester Corporation. 

Sir Davip ARNOLD Scott Cairns, Q.C., has been appointed 
Commissioner of Assize on the Western Circuit (adjourned 
sittings at Winchester). 

Mr. E. J. P. Cussen has been elected a Master of the Bench 
of the Inner Temple. 

Mr. J. F. Donatpson and Mr. R. H. W. Dunw have been 
appointed, respectively, second and third standing counsel to 
the Registrar of Restrictive Trading Agreements. 

Mr. J. M. C. HiaGs, solicitor, has been elected chairman of 
Worcestershire County Council. 

Mr. Eric Kemp has been appointed deputy coroner for the 
Scunthorpe and Gainsborough districts of Lincolnshire. 

Mr. Iror B. Lioyp, Q.C., has been elected a Master of the 
Bench of the Inner Temple. 

Mr. JoHN HENRY MILLS Ow Ens, solicitor, of Rhyl, has been 
appointed magistrates’ clerk for the Khyl, Prestatyn and 
St. Asaph courts. 

Mr. Justice PHILLIMORE has been elected a Master of the 
Bench of the Middle Temple. 

Mr. D. J. TAYLOR, chief assistant solicitor to Leicester Corpora- 
tion, has been appointed deputy town clerk of Leicester in 
succession to Mr. R. E. Woodward. 


Obituary 
Mr. Harry Allen Block, solicitor, of London, died on 
28th April, aged 91. He was admitted in 1893. 
Mr. George Thomas Meredith, recorder of West Bromwich 
since 1951, died on 3rd May, aged 52. He was called to the Bar 
in 1932. 


Wills and Bequests 


Mr. John H. Dixon, retired solicitor, of Lewes, left 
£16,843 Os. 2d. net. 

Colonel Sir William Alan Gillett, former president of The Law 
Society, left £15,008 net. 

Mr. Henry Wood Slingsby 
Kenilworth, left £39,319 net. 

Mr. John Ernest Hallmark, solicitor, of Llanrhos, left £14,088 
net. 

Mr. H. W. Munk, solicitor, of Fleet, left £182,297 net. 

Mr. R. L. Sharpe, solicitor, of Torquay, left £68,034 net. 


Mr. E. C. S. Stow, solicitor, of Hessle, left £53,359 net. 
Mr. 


Grimes, retired solicitor, of 


John Gallienne Swainson, solicitor, of Lancaster, left 
£22,994 net. 


Mr. William Price Williams, solicitor, of Carmarthen, left 


£30,103 net. 
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